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- Notice of Appeal. 


7 Supreme Court, 
4 NEW YORK COUNTY. 


New ENGLAND PHONOGRAPH CoMPANY, 
Plaintiff, 


Vs. 


Brayton IvES ET AL., 
Defendant. 


f 


Please to take notice that the plaintiff, the New 
3 _ England Phonograph Company, hereby appeals to 
% the Appellate Division of the Supreme Court in the 
First Department from the order made in this action 
on the 9th day of December, 1904, by the Honorable 
Francis M. Scort, Justice of the Supreme Court 
and entered in the office of the Clerk of the County of 
New York on that day, denying the plaintiff's motion 
for a temporary injunction. 
_ Dated December 28th, 1904. 
Yours etc., 
Purpy, Seurre & Rowe 
Attorneys for Plaintiff-Appellant, 
Office & P. O. Address, 
100 Broadway, 

q Borough of Manhattan, 
az New York, 

4 « 

: To Louis Hicks, Esa., 

; a Attorney for Defendants-respondents Holm- 

quist, Quackenbush, Mulford, Evans, Huer- 

a stel, Slater, Funston, Andem, Parker and 
. 3 Hinckley. 
Tomas L. Hamittron, Esq., 

Clerk of the County of New York. 
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Order Appealed From. 


At a Special Term, Part I, of the Supreme 
Court of New York, held in the 
County Court House on the 9 day 
of December, 1904. 


Present—Hon. Francis M. Scorr, Justice. 


New Enauanp PHonoGRAPH Co, 
Plaintiff 

Order denying 
AINS' | a 
ae sal motion. 
Brayton IvES ET AL 


Defendants | 


Plaintiff's motion for an injunction pendente lite 
having come on to be heard before me on the 30th day 
of November, 1904, and James W. Purdy, Jr., Esq., of 
counsel for plaintiff having appeared and argued in 
support of the niotion, and Louis Hicks, Esq., counsel 
for defendants Holmquist, Quackenbush, Mulford, 
Evans, Huerstel, Slater, Funston, Andem, Parker and 
Hinckley herein, baving appeared and argued in oppo- 
sition thereto; due deliberation having been had, on 
motion of Louis Hicks, attorney for said defendants, and 

On reading and filing the summons herein, dated 
Nov. 15, 1904, the complaint, verified Nov. 18, 1904, 
the order to show cause upon this motion, dated Noy. 
19, 1904, the affidavits of Helm, veritied Nov. 18, 1904, 
of McCoy verified Nov. 19, 1904, of Stilphen verified 
Nov. 17, 1904, of Rovers veritied Nov. 16, 1904, of 
Higgins verified Nov. 18, 1904, of Pelzer verified Nov, 
18, 1904, and of Powell ana MeCoy verified Noy. 18, 
1904, both, of Rogers verified Nov. 15 and 17, 1904, 
' and copies of by-laws annexed thereto, certificates of 
Secretary of State of Muiue, dated Nov. 14, 1904, and 
Nov. 15, 1904, atidavit of Rowe, dated Nov. 23, 1904, 
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and order of same date annexed, and affidavit of Mc- 9 
Coy of same date also annexed, all filed in support of 
said motion ; and affidavit of Andem, verified Nov. 29, 
1904, and certificutes of Secretary of State and of the 
State Comptroller of New York, dated respectively 
Nov. and Nov. , 1904, and letter cf Frank White 
dated Nov. , 1904, and minutes annexed to the afh- 
davit of said Andem filed in opposition to said motion, 
it 1s 

ORDERED that said motion be and the same hereby is 
denied as against said defendants who appeared by 10 
their said attorney and opposed said motion and that 
plaintiff pay to said defendants or to their attorney, 
Louis Hicks, ten dollars ($10.) costs of said motion. 

Enter 
F M Scorr 
JSC 


Order to Show Cause and Injunction. 
11 


SUPREME COURT, 


New York County. 


New ENGLAND PHONOGRAPH COMPANY, 
Plaintiff, 
vs 


Brayton Ives, ET AL, 
Defendants. 12 


Upon the summons and complaint herein and upon 
reading the annexed affidavits of John E. Helm, Joseph 
P. McCoy, A. Foster Higgins, Thomas C. Powell, 
William Pelzer, George L. Rogers and Asbury C. | 
Stilphen together with the certificate of the Secretary 
of State of the State of Maine of the reduction of the 
number of directors of the New England Phonograph 
Company, the certificate of the Secretary of State of 
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Maine of the officers and directors of the New England 
Phonograph Company elected October 3rd, 1904, and 
the extracts from the by-laws of the said New England 
Phonograph Company duly authenticated by the clerk 
of the said company, and upon the undertaking fur- 
nished by the plaintiff in the sum of two hundred and 
fifty dollars ($250.) and duly approved by me, as to 
form and sufficiency, by which it appears to my satis- 
faction that Jolbn E. Helm, Joseph F. McCoy, Eugene 
N. Foss, Jonas Feist and Seott Tremain were declared 
the duly elected directors of the New England Phono- 
graph Company for the year following October-3rd, 
1904; that prior to said time their predecessors were 
in the undisturbed and peaceful possession of the 
property and assets and office of the company ; that 
the said persons elected October 3rd, 1904, have 
remained in the undisturbed and peaceful possession 
of the property and assets of the company and have 
conducted its business and transferred its stock ; that 
none of the defendants was an officer or agent of 
plaintiff for several years prior to October 3rd, 1904 ; 
that the defendants herein are holding themselves out 
to be the officers and agents of the plaintiff and are 
attempting to obtain possession of the property of the 
plaintiff without obtaining an adjudication from a 
court of competent jurisdiction and the plaintiff hav- 
ing shown to my Satisfaction that there is danger to 
the business of the plaintiff and that the usual eight 
days notice of tlis application should be dispensed 
with, it is hereby 

OrDERED that the defendants and each of them show 


. cause before one of the justices of this court, ata 


Special Term, Part I of this court to be held in and 
for the County of New York, at the County Court 
House in the said County on the 22 day of November, 
1904, at 10.80 o'clock in the forenoon of that dxy or as 
soon thereafter as counsel can be heard why the de- 


fendants should not be enjoined, pending the deter- 


mination of this action from assuming to act as the 
directors and officers of the plaintiff, from holding 
themselves out to any person or persons as the di- 
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rectors and officers of the plaintiff, from assuming to 17 


take any action of any sort or nature in the name of or 
in behalf of the plaintiff, from maintaining an office in 
the name of the plaintiff from sending or receiv ing 
mail in the name of the plaintiff, and from receiving 
and opening mail addressed to the plaintiff and that 
meauwhilo and until the determination of this applica- 
tion that the defendants and each of them be and 
they hereby are enjoined and forbidden from 
assuming to act as the directors and officers of the 
plaintiff, from assuming to take any action of any sort 
or nature in the name of, or in behalf of the plaintiff, 
from sending or receiving mail in the name of the 
plaintiff, and from receiving and opening mail addressed 
to the plaintiff. 

Service of a copy of this order and copies of the affi- 
davits and exhibits upon which this order is granted 
and a copy of the undertaking filed herewi'h, upon the 
defendants personally or by leaving the same at 
their respective residences or usual place of busi- 
ness with a person of suitable age and discretion in 
charge thereof on the 19th day of November, 1904, shall 
be sufficient, 

Dated New York, November 19th, 1904. 

E. B. AMEND 
Justice of the Supreme Court of the 
State of New York. 
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Affidavit of John E. Helm, on Behalf of 
Motion. 


NEW YORK SUPREME COURT, 


New Yorxk County. 


Ninw ENGLAND PHoNoGRAPH CoMPANY, 


New roto Puooonan Cons 
Plaintiff, . | 
TEM 


vs. 


Brayron Ives, ET AL., 
Dutendaats. 


City of New York, 


State or New York, 
| gs 
County or New York, 


Joun E. Hetm, being duly sworn, deposes and says: 
he is the president of the New England Phonograph 
Company, a corporation duly organized under the laws 
of the State of Maine. He was elected on the 10th 
day of March, 1904, to succeed Mr. Lemuel E. Evans 
who had just died. On the 3rd day of October, 1904, 
in pursuance of written notice to stockholders, at 
the office of the company at Gardiner, Maine, the 
annual meeting of the stockholders of the com- 
pany was held and there the following gentlemen 
were duly elected directors for the ensuing 
year: John E. Helm, E. N. Foss, Scott Tremain, 
Joseph F. McCoy and Jonas Feist. On the 10th 
day of October, 1904, at an adjourned meeting of the 
board of directors so chosen, held at the office of the 
company, 100 Broadway, New York City, all the 
members excepting Mr. Foss being present, the said 
John E. Helm was again duly elected president, Mr. 
Scott Tremain, treasurer, and Mr. Joseph F. McCoy, 
secretary of the company, and saunas the duties of 
their respective offices. 
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7 
| 
*-7 The: books, records, seal and property of the 26 
| company had, prior to the annual election, been for 
T of years in the undisputed possession of deponent, the 
; president and Scott Tremain, the treasurer, and their 


predecessors. The newly elected officers, without 
dispute, assumed possession of all such property and 
have remained in the unquestioned possession thereof 
since that time. The board of directors have held 
regular meetings and all business of the company has 
been carried on by the present board and its present 
officers in the same general way and manner in which 26 
| it had been carried on prior to the 3rd day of October, 
1904. The offices of the company in the State of 
New York since May Ist, 1904, have been at 100 
Broadway, New York City, and are ia the possession 
of the officers, duly elected as above set forth, and the 
a | business of the company is duly transacted there. 





On the 10th day of October, 1904, subsequent to 
said election, the defendant James L. Anden ap- 
peared at the compiny’s office, 100 Broadway, 
New York, N. Y., and presented for transfer 27 


edly | certificate No. 67, which certificate was subsequently 
‘ph duly transferred as requested, by the treasurer 
“=a Scott Tremain and the president John E. Helm 
Oth | into a number of certificates which were subsequently 
ans | delivered to Mr. Andem and for which he receipted; 
04, that subsequently and about the day of October, 
at ) 1904, the said James L Andem again presented one of 
the - these certificates for retransfer, which was duly trans- 
= ferred, and a certificate issued by your deponent as 
sa presideut and Joseph F. McCoy as secretary was 28 
aS | thereafter delivered to the said James L Andem for 
a which he executed his receipt. 

th | Up to the llth day of November, 1904, such pos- 
ihe session had been peaceable, undisturbed and uniis- 
he. | puted; but on that day the following communications 
he were received: 

rid 
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4 29 “F. L. Holmquist. H.M. Funston. 

4 President. Vice-President. 

4 James Slater. James L. Andem. ' 
= Treasurer. Secretary. 


j New ENGLAND PHONOGRAPH COMPANY 
“4 - under authority of the 
North American Phonograph Company 
and sole ‘licensee of the 
American Graphophone Company. 





Incorporated under the laws of Maine 
Cupital $2,000,000 


Principal Office, Gardiner, Maine. 





| Office of the Secretary, 
81 No. 140 Nassau Street. 


Directors. DIRECTORS. 
ft Brayton Ives A. Foster Higgins 
ee Charles T. Barney James Slater 

: F. L Holmquist H. M. Funston 
S. Quackenbush James L. Andem 
L J. Mulford J. L Parker 
George S. Evans S. P. Hinckley 
Edmund Huerstel. 





4 | ™ New Yor, November 9, 1904. 
<a ; Joun E. Hem, Esa., 
di No. 100 Broadway, New York. 


Dear Sir :—The newly elected Board of Directors 
of the New England Phonograph Company having or- 2 
ganized and chosen its executive officers for the en- 
suing year, I am directed to demand that you immed- 
iately deliver to them, at their office No. 140 Nassau 
Street, New York, all the books, papers, records, (seal) 
and other property of the company now in your pos- 
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session as ex-President, for which I will receipt to you 33 
upon their delivery. ! 
- Yours truly, 
JaMES L. ANDEM, 
Secretary.” 


“FH. L Holmquist. H. M. Funston. 

President. Vice-President. 
James Slater. ' James L, Andem. 
Treasurer. Secretary. 
34 
THE New Enaianp PxronoGrapa CuomPany. 
under authority of the 
North American Phonograph Company 
and the sole licensee of the 
American Graphophone Company. 





Incorporated under the laws of Maine 
Capital $2,000,000 





| 35 
Principal Office, Gardiner, Maine, 





Office of the Secretary 
No. 140 Nassau Street. 


DIRECTORS DrIrEcToRS 
Brayton Ives. A. Foster Higgins 
Charles T. Barney James Slater 
F. L. Holmquist H. M. Funston 
S. Quackenbush James I. Andem 36 
L. J. Mulford J. L. Parker 
George 8. Evans ' §. P. Hinckley 
Edmund Huerstel 


New York November 4, 1904. 
To THE STOCKHOLDERS OF THE NEW ENGLAND PHONO- 
GRAPH COMPANY. 


GENTLEMEN :—At the annual meeting of the stock- 
holders of this Company held at Gardiner, Maine, 
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Octoker 3, 1904, the gentlemen whose names appear at 
the heading of this letter were duly elected Directors 
of the company for the ensuing year and at a subse- 
quent meeting of the directors, the above named were 
chosen its executive officers. 

It is the intention of your board to enforce the con- 
tracts of this company, and, as a result, it will cause 
the stock of the company to appreciate to a value com- 
mensurate with the valuable franchises it holds and 
for which it paid one hundred thousand dollars in 
cash, 

Any further information you may desire concerning 
the affairs of the company will be cheerfully given 
upon application to the Secretary, and we suggest that 
if offers are made to yon to purchase your stock, or 
you are approached in any way concerning your hold- 
ings, that you communicate with him so as to be prop- 
erly advised before taking any action thereon. 

By order of the Board of Directors. 
JamMES L. ANDEM, 
Secretary.” 


The facts in connection with the choice of the board 
of directors of the said New Englaud Phonograph 
Company, at Gardiner, Maine, on the 3rd day of Oc- 
tober, 104, are as follows: 

There were present at that meeting, the deponent, 
John E. Helm, Joseph F. McCoy, James L. Andem, 
Joshua Weil and George W. Hazelton, (the latter 
claiming to be a stockholder) said Andem and Weil 
both holding proxies for stockholders. Out of the 
total of twenty thousand (20,000) shares of stock 
issued, deponent represented in person and by proxy, 
ten thousand four hundred and seventy-two (10,472) 
shares, being four thousand one hundred and seventy- 
five (4175) shares for himself and the remainder for 
twenty-eight (28) stockholders of record on September 
12th, 1904. Mr. McCoy represented in person five (5) 
shares, Mr. Andem, by proxy, four thousand and four 
(4004) shares and Mr. Weil, by proxy, one share. Mr. 
Andem offered proxies to himself for four thousand 
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and four (4004) shares representing twenty (20) stock- 
holders of record on September 12,1904. He also 
offered proxies to himself for J. L. Parker, H. W. 
Andem, B. L. Ackerman, H. M. Funston, George 53S. 
Evans, Justice, W. Smith, A. P. Bolande, Stephen 
Keeley, Thomas McGrath, J. M. Vincent and George 
W. Hazelton ; he also sought to vote one shareas a 
stockholder personally present. These proxies were 
dated the day of September, 1904, at which 
time no one of said individuals was a_ stock- 
holder of record of the company. Mr. Andem 
stated that he had offered certificate No. 67 
standing in the name of F. L. Holmquist 


' for one hundred shares of the capital stock of the com- 


pany at the office of the Clerk of the Company at 
Gardiner, Maine, prior to the meeting at five minutes 
after twelve in the afternoon of October 3d, 1904, to 
demand that the Clerk, who at that time was absent, 
should transfer the said certificate of stock in such 
manner as to give one or inore certificates to each of 
the persons above named, in order that they might be 
stockholders for the purpose of enabling them to vote 
at that meeting. The proxies for these last alleged 
stockholders were rejected by the inspector of election 
on the ground that they were not stockholders of 
record at the time the books were closed. 

The resolution was then duly made and carried, re- 
ducing the number of directors for the ensuing year to 
five (5) instead of thirteen (13); with the result that 
votes to the amount of ten thousand four hundred and 
seventy eight (10,478) representing thirty-one stock- 
holders were cast in favor of the resolution, and votes 
to the amount of four thousand and four (4004) shares 
representing twenty stockholders were cast against the 
resolution. Against the result, Mr. Andem protested, 
claiming that the proxies he tendered should be voted 
as representing one vote each, and not a vote for each 
share held by each stockholder, claiming that the laws 


- of the State of Maine, provided that each stockholder, 


irrespective of the number of shares he held was en- 
titled to one vote, and he demanded that the inspector 
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of election record one vote of thirty-four votes being 
the number of proxies as he claimed held by him, 
and his vote as a stockholder personally present 
ayainst the resolution. Eleven of these proxies were 


rejected by the inspector on the ground that they were 


not given by stockholders of record of the company; 
and the vote of Mr. Andem as an alleged stockholder 
was rejected for the same reason. 

Thereafter the following gentlemen were duly nom- 
inated as directors for the ensuing year: Mr. Jobn E. 
Helm, E. M. Foss, Scott Tremain, Joseph F. McCoy 
aud Jonas Feist. Mr. Andem offered the names of 
H. S. Fullerton, Brayton Ives, Charles T. Barnoy, 
F. L. Holmguist, S. Quakenbush, L. J. Mulford, A. 
Foster Higgins, James Slater, H. M. Funston, J. L. 
Andem, J. L. Parker, S. P. Hinckley and George S. 
Evans as directors. For the ticket headed by Mr. 
Helm there were offered ten thousand four hundred 
and seventy-eight (10,478) votes, and for the ticket 
headed by Mr. Fullerton there were offered four thou- 
saud and four (4004) votes. 

The ticket presented by Mr. Andem was marked 
thirty four (34) votes. The inspector counted the 
ballot according to the number of sbares, four thou- 
sand and four (4004) that being the number of shares 
held by the twenty (20) stockholders of record for 
which Mr. Andem held proxies. In the thirty-two 
(32) votes offered by Mr. Andem in person or proxy 
was included the vote of an alleged proxy for George 
W. Hazelton, who was personally present, but for 
whom Mr. Andem did not produce any proxy. The 
name of Mr. Hazelton was not on the list which Mr. 
Andem claimed that he had presented at the office of 
the Clerk of the Company when the list was presented, 
but was inserted by him at the meeting some time 
after the alleged presentation at the Clerk's office. 

This company was organized under the laws of the 
State of Maine on the 2nd day of October, 1888 and 
from that time until the day of the annual meeting 
held October 3, 1904, at every stockholders meeting 
without dispute or question, the vote of the stock- 
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holders. had been taken and counted on the basis of 
the number of shares of stock presented, 7. e. one vote 
for each share of stock held by each stockholder in 
person or by proxy presenting the vote. 

Hereto annexed are extracts from the by-laws of the 
company. Article I, Section V_ provides that, at spe- 
cial meetings of the stockholders three-tifths (3/5) of 
the capital stock of the company shall be necessary to 
constitute a quorum at such special meeting of the 
stockholders. Article IX, Section I provides that 
transfers of stock shall be made only on the books of 


the company by the holder in person or by power of 


attorney filed with the secretary and on the surrender 
of the original certificate. Section II provides that 
on the transfer of shares, each certificate shall be re- 
ceipted for in the certificate book ; and no new certifi- 
cate shall be issued until the certificate for which it is 
exchanged has thus been cancelled and returned to its 
original place ; and Section IV provides that the stock 
transfer books of the company shall be closed for the 
ten (10) days next preceding the annual election of 
directors. Article ILI, Section III provides that 
every director must, at the time of his election, be a 
bone jie holder of at least one (1) shure of the capital 
stock of the company. 

Section 33 of the Revised Statutes, Chapter 48, Sec- 
tion 20, of the Laws of Maine, provides that “ If the 
stockholders of any corporation, created by special 
charter and not charged with the performance of any 
public duty, or organized under the general laws of the 
State, find that the number of directors is inconvenient 
for the transaction of its business,the stockholders may, 
by a vote representing a majority of the stock issued, 
change the number of their directors, and the corpora- 
tion s.all file a certificate thereof with the Secretary of 
State within ten days thereafter and thereupon said 
vote shall take effect.” 

The clerk of the company has no power under the 
by-laws to transfer the stock of the company. 

Prior to the 15th day of April, 1904, Messrs. Wins- 
low, Lanier & Co. of New York City were the transfer 
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agents of the plaintiff; and the stock certificate books 
were in their possession. Onthat day in pursuance of 
a resolution duly adopted by the board of directors at 
a meeting held March 10,1904, the stock certificate 
and transfer Looks were removed from the possession 
of Messrs. Winslow, Lanier & Co. who thereupon 
ceased to be the transfer agents for the plaintiff and 
the president and the secretary were directed to trans- 
fer such certificates as might thereafter be presented 
to the company for transfer. That certificate number 
sixty-seven (67) was never presented for transfer to 


_ either the secretary or deponent until on or about Oc- 


tober 10th, 1904. 

Deponent verily believes and fears that the defend- 
ants intend to assume the management and business of 
the plaintiff by force and violence and intend to try to 
wrest the property of the plaintiff from the possession 
of its duly elected officers and agents by force and 
violence, on the pretense that the defendants are the 
lawfally constituted board of directors and officers of 
the plaintiff, without taking any legal proceeding for 
an adjudication upon this contention. 

Deponent believes that the demand contained in the 
letter of November 9th, 1904, was only intended to 
pave the way for an attempt to forcibly take the prop- 
erty and books of the plaintiff through force or under 
color of legal process; and that the defendants con- 
template an immediate action of this sort without first 
obtaining the authority of a court of proper jurisdic- 
tion. 

Deponent verily believes that in sending the general 
circular to stockholders and in holding out to the public 
that the offices of the company are at 140 Nassau 
Street, it is the intention of the defendants to divert to 
themselves the correspondence of all persons dealing or 
intending to deal with this company. Plaintiff has in- 
stituted an action to obtain a permanent injunction re- 
straining the defendants from acting or assuming 


to act as the directors, officers and agents of the 


plaintiff and from maintaining an office, or using 
letter heads with, or in the name of the plaintiff. 
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Plaintiff therofore asks for an order to show 57 


cause herein with less than the usual eight days 
notice of motion, because he fears that meantime the 
defendants will precipitate an unseemly struggle to 
obtain possession from the lawful officers of the plain- 
tiff of its books and assets, together with an order di- 
recting the defendants to show cause why they should 
not beenjoined during the pendency of this action, 
from acting or assuming to act as the directors, offi- 
cers or agents of the plaintiff. 

Defendants in sending out said notices to stock- 
holders, in which they falsely claim to be the directors 
aud officers of this company, are injuring plaintiff by 
causing uncertainty and confusion amongst the stock- 
holders ; thereby destroying harmony of action or the 
improvement of the company’s interest and holdings. 

Reverting to the annual meeting held at Gardiner, 
Maine, deponent further says that at the opening of 
the meeting Mr. Andem called for the minute book 
containing the by-laws and reports of the company. 
Deponent informed him that in the absence of the 
clerk it was impossible to produce them, although he 
and Mr. A. C. Stilphen, the counsel for the company 
hid made every effort to obtain them; and that if 
those preseut wished to proceed he would call the 
meeting to order and.elect a temporary clerk to carry 
it on; and that if Mr. Andem wanted to waive his 
riglit, if any, to see the books and by-laws of the com- 
pany and would consent to carry on the meeting, they 
would proceed; otherwise the meeting could be ad- 


jonrued until the first Monday in November, when the 


elerk would return. Then Mr. Andem stated that he 
did not desire to have the meeting adjourned and 
would consent to proceed without the minutes, by- 
laws and papers in the possession of Mr. Rogers. 
Thereupon the meeting was called to order and Joseph 
F. McCoy was unanimously elected temporary clerk of 
the meeting. 

That the summons and complaint in this action are 
presented herewith and made part thereof, and de- 
pouent desires the order restraining the defendants to 
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accompany the summons. That none of the defend- 
ants have auswered the complaint herein. That no 
previous application has been made for this order to 
any court or judge. 
Joun E. HELM. — 
Sworn to before me this 18th 
day of November, 1904. 
GroRGE A. KUEs, 
Notary Public, 
New York County. 


Affidavit of Joseph F. McCoy in Behalf of 
Motion. 


SUPREME COURT, 


New York Covunry. 


New ENGLAND PHONOGRAPH COMPANY, 
Plaintiff, 
AGAINST 


Brayton IVvEs, ET AL., 
Defendants. | 


Crry, County anp State or New Yorke: ss. 


JosEPH F. McCoy duly sworn, deposes and says: 
that he is the secretary of the New England Phono- 
graph Company, which corporation was duly organized 
under the laws of the State of Maine on the 2ud day 
of October, 1888. 

On the 8rd day of October, 1904, he attended the 
annual meeting of the stockholders of the company at 
its office in Gardiner, Maine. Deponent has been 
familiar with the affairs of the company since July, 
1894. 

On the 18th day of October, 1904, at an adjourned 





: 
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meeting of the Board of Directors held at the office of 
the company 100 Broadway, New York City, he was 
duly elected secretary and assumed the duties of his 
office. 


Deponent and Mr. Helm, who was chosen President, ° 


and Mr. Tremain who was chosen treasurer, at that 
meeting, without dispute assumed possession of all 
the property, the seal and the books belonging to 
the company and have remained in unquestioned 
possession thereof since that time; and have been 
conducting the affairs of that compauy from its office 
which it has oecupied since the Ist of May last at 
No. 100 Broadway in the City of New York. On the 
10th day of October, 1904, subsequent to said annual 
meeting, the defendant James L. Andem called at the 
company’s office and presented for transfer certificate 
No. 67 which was thereafter duly transferred as re- 
quested by treasurer and president for which Mr. An- 
dem receipted on tue stub of the stock certificate book. 
That thereafter the president and deponent issued a 
second certificate to the said Andem in exchange for 
the one which he liad presented for transfer and for 
which said Andem gave his receipt. 

Up to the 1lth day of November, 1904, the posses- 
sion of the property of the company had been peace- 
able and undisturbed and undisputed ; but on that day 
there were received by Mr. Helm, the president of the 
‘company, the demand made upon the said Helm, dated 
November 9, 1904, and fullv set forth in his affidavit; 
and also tlre circular letter, a copy of which is set 
forth in the affidavit of John E. Helm, directed to 
the stockholders of the New England Phonograph 
Company. | 

The following is a statement of the stockholders of 
record of the plaintiff who offered to vote in person 
or who were represented by proxy at the said annual 
meeting : 


John E. Helm, personally__..--.---------4175 
Joseph We MeGay, “Wc wenecwnaccces 5 
Bull, Henry, Jr., proxy to John E. Helm 10 
Brackett, Chas. A. eS " 10 
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Branch, J. B. proxy to John E. Helm 20 
Brooks, Franklin, = ~ 5 
Davies, Edward H., “- “ ts 11 
Eidlitz, Otto H., — a“ 10 
' Evans,L. E. Est.of “ * ‘" 532 . 
Francis, E. VY. W., ae os 25 
Foss, E. N., ue ” 25 
Feist, Jonas, a RE i 5 
Fisher, F. C., OSs = £3 
Hazzard, h.G.,2nd “ “* és 20 
Hazzard, John N. Est. “ « = 50 
Horseford, Mary K., “ 300 
Kenyon, EdwinA, “ “* " 10 
Logue, Wm. 8., s § af 3) 
Martin, John L., Kee ¥s 96 
Pelzer, William, = & e 4876 
Pumfrey, George, cc : | 
Powell, Thomas C., + 8 4 115 
— Richard, = = e 5 
Plummer, Jos., eee “ 30 
Rogers, George L., nee « 8 
Stearns, S. B., * <3 e 5 
Tremain, Scott, ao 16 “ 5 
Taylor, A. L., a a 40 
Williams, E. J., one - 10 
Witherbee, Sophia C., “ =“ - 25 
Rowe, Allan C., proxy to Joshua Weil for 1 





Bull, W. L., proxy to James L. Andem & 
Frederic VanLennepfor 100 


Buckham, H. C. &., s ok f 50 
Chamberlain, J. F. as i" 100 
Fullerton, H. S., # ca ss 200 
Hazard, Est. R., ss " ey 20 
Holmguist, F. L., nS f * 100 
Ives, Brayton, ae se “ =  -el2 
Mulford, L. J., z "7 . 15 
Molinary, James, J. s = 100 
Parkinson & Barr, - . e “IB 
Post, George L., ad “ © 20 
Quackenbush, Schuyler “ i “100 
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Rhoderick, E. M., proxy to James L. Andem & 
Frederic VanLennep for 1000 





Sampson A. M., “ a os 75 
Slater, James, ” ” " 60 
Sweet & Co., Edw., a “ “ 990 
Skillen, James L., a is s 140 
Seeman, R. K., “ “ s 260 
Tower, Giddings & Co., “‘ , 25 110 
Van Lennep, Frederick, “- f © “240 

4,004 

es ei lh 2 alia denies 14,482 


' Thus there were represented by Messrs. Helm, Weil 
and deponent two stockholders in person and 29 stock- 
holders by proxies, aggregating 10,478 shares ; and by 
Mr. Andem 4,004 shares, representing twenty (20) 
stockholders all by proxy. 

Mr. Andem also offered proxies to himself for J. 
L. Parker, H. M. Funston, B. L. Ackerman, George S. 
Evans, Justus W. Smith, A. B. Bolande, H. W. Andem, 
Stephen Keeley, Thomas McGrath and J. M. Vincent 
and George W. Hazelton. He also sought to vote one 
share as stockholder personally present. These 
proxies were dated September _—, 1904, at which time 
no one of said individuals was a stockholder of record 
of the company. Mr. Andem stated, as his grounds 
for offering proxies for these individuals, that he had 
offered certificate No. 67 for one hundred shares stand- 
ing in the name of F. H. Holmquist for one hundred 
shares of the capital stock of the company, and being 
the same certificate for which Mr. Holmquist had given 
his prosy to Mr. Andem as above stated, at the office 
of the clerk of the company at Gardiner, Maine, prior 
to the meeting and at five minutes after twelve o’clock 
in the afternoon of October @rd, 1904, to demand that 
the clerk (who was at that time in the State of Indiana) 
should transfer the said certificate in such manner as to 
give one or more certificates to each of the persons 
above named, in order that they might be stock- 
holders for the purpose of entitling them to vote at 
that meeting. The proxies for these last alleged 
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stockholders were rejected by the inspector of election, 
deponent, on the ground that they were not stock- 
holders of record at the time the books were- closed. 
The name of Hazelton was not on the list of persons to 
whom said Andem said he had requested that stock be 
transferred, but was written in the list by said Andem 
in the meeting, at the time that he made this statement. 
At this time the said Andem made no demand upon 
the president, Mr. Helm, that these stock certificates be 
transferred. 

After the organization of the meeting, a resolution 
was offered and carried, reducing the number of di- 
rectors for the ensuing year to five (5) instead of thir- 
teen (13) with the result that votes to the amount of 
10,478 representing thirty-one (81) stockholders were 
cast in favor of the resolution and votes to the amount 
of 4,004 representing twenty (20) stockholders were 
cast against the resolution. Said Andem protested 
against this result, claiming that the proxies he ten- 
dered should be voted as representing one vote each, 
cluiming that under the laws of the State of Maine, a 
stockholder was entitled to only one vote; and he de- 
manded that the inspector of election (deponent) re- 
cord one vote of thirty-four (34) votes being the num- 
ber of proxies which. he claimed to hold including bis 
vote as a stockholder personally present against the 
resolution. Said Andem undoubtedly made a mistake 
in counting his votes as thirty-four (34) votes ; for his 
highest possible claim was for thirty-two (32) votes, 
Eleven (11) of his proxies were rejected on the ground 
that they were not given by stockholders of record of 
the cowpany and the vote of Mr. Andem as an alleged 
stockholder was rejected for the sume _ reason. 
Thereafter the following gentlemen were nominated 
as directors for the ensuing. year: John E. Helm, 
E. N. Foss, Scott Tremain and Jonas Feist. Mr. 
Andem nominated H. 8. Fullerton, Brayton Ives, 
Charles T. Barney, E. L. Holmquist, 8. Quack- 
enbush, L. J. Mulford, <A. Foster Higgins, 
James Slater, H. M. Funston, James L. Andem, J. L. 
Parker, §. P. Hinckley and George 8. Evans. For the 
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ticket headed by Mr. Helm there were offered 10,478 
votes and for the ticket headed by Mr, Fullerton 4,004 
votes ; and the former ticket was declared elected. 

Mr. Andem again sought to vote thirty-four (34) 
votes but the inspector counted the ballot as before. 

Deponent is familiar with the affairs of this com- 
pany and has examined the records of the several 
annual elections ; and it appears that at every stock- 
holders’ meeting, without dispute or question, the vote 
of the stockholders has been taken and counted on the 
basis of the number of shares of stock held in person 
or by proxy; and not by counting the number of 
stockholders tlius present. 

Deponent from an examination of the letters sent to 
the stockholders of this company, from the letter sent 
to the president, John E, Helm, and from conversa- 
fions had with the defendants, Brayton Ives, Charles 
T. Barney and L. J. Mulford fears that the defendants 
are interfering with the management of the business 
of this corporation and are endeavoring to breed a 
feeling of hostility amongst the stockholders thereof ; 
that they intend to assume the management of the 
business of the plaintiff and intend to invade its pos- 
session of its property and assets from its duly elected 
officers on the pretence that said defendants are the 
lawfully constituted board of directors and officers of 
the plaintiff, although they have taken no steps to ob- 
tain any adjudication from a court of competent au- 
thority and jnrisdiction to support this contention. 

Plaintiff has instituted an action to obtain a per- 
manent injunction restraining the defendants from 
acting or assuming to act as the directors, officers 
and avents of the plaintiff and from maintaining an 
office or using letter heads with or in the name of 
the plaintiff. 

That the directors of the plaintiff for the year pre- 
ceding October 3rd, 1904, were: Engene N. Foss, 
Lemuel E. Evans, William Markgraf, John E. Helm, 
Scott Tremain, Joseph F. McCoy, Frederick C. 
Fischer, Bleeker Van Wavouen and Georve L. Rogers 
who was also clerk. That at the directors’ meeting 
held for organization the following officers were 
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85 elected: Lemnel E. Evans, president, John E. Helm, 

vice-president and Scott Tremain, Secretary and 

| Treasurer. On March 10, 1904, after the death of 
3 Mr. Evans, George 8. Pumfrey was elected director 
} in his place and John E. Helm was elected president. 

; After the election of October 3, 1904, the directors 
ae organized and John E. Helm was elected to succeed 
| himself as president and Seott Tremain to succeed 


himself as treasurer. Deponent was elected to sueceed 
Scott Tremain as secretary and said Tremain turned 
86 over to him the papers and books in his possession ; 


as secretary. That since the first Monday of October, 
1896, none of the defendants have been officers or 
agents of the plaintiff. | 
Reverting to the annual meeting held at Gardiner, 
Maine, deponent further says that at the opening of 
the meeting Mr. Andem called for the minute book 
containing the by-laws and reports of the company. 
Mr. Helm informed him that in the absence of the 
clerk, it was impossible to produce them, although 
87 heand Mr. A. C. Stilphen the counsel for the com- 
pany had made every effort to obtain them: and that 
| if those present wished to proceed he would eall the 
4 meeting to order and elect a temporary clerk to carry 
iton; and that if Mr. Andem wanted to waive his 
right, if any, to see the books and by-laws of the 
company and would consent to carry on the meeting, 
they would proceed: otherwise the meeting could 
be adjourned uutil the first Monday in November, 
when the clerk would return. Then Mr. Andem 
88 stated that he did not desire to have the meeting : 
4 adjourned and would consent to proceed without the 
: ag | minutes, by-laws and papers in the possession of Mr. 
4 Rogers. Thereupon the meeting was called to order 
4j and deponent, Joseph H. McCoy, was unanimously 
a elected temporary clerk of the meeting. 
¥ Josera F. McCoy. 
— Sworn to before me this 19th ) 
PS ae day of November, 1904. 4 
_GeorcE A. Kugs, 
Notary Public, 
New York County. 
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Affidavit of Asbury C. Stilphen in behalf of 
Motion. 


STATE OF MAINE, ) ss 
Connty of Kennebec, § ~" 


I, Aspury C. STILPHEN, being duly sworn, on oath de- 
pose and say: 

I am an attorney and counsellor at law in the state 
of Maine having been admitted to practice in the year 


1869, and I am familiar with the Corporation Law of 


the state of Muine. 


I was present, as counsel of the New England Phono- © 


graph Company, at its annual meeting of stockholders, 
held in Gardiner, Maine, on the third day of October, 
1904, I had been present, in the same capacity, at the 
various meetings of said Company prior to that date, 
and had been Jocal counsel of the Company from the 
date of its incorporation. 

At the meeting Oct. 3, 1904, there were present John 
E. Helm, a stockholder of record in said company and 
its President ; Joseph F. McCoy, a stockholder of 
record ; Joshua Weil and James L. Andem, as proxies 
for stockholders of record. There were also present, 
one George W. Hazelton, accompanying Mr. Andem as 
counsel. 

Mr. Helm, the President, called the meeting to order, 
and was unanimously chosen Chairman of the meeting 
aud presided at said meeting as Chairman thereof and 
as President of Company. 

Mr. Helm announced that Mr. George L. Rogers was 
absent from the state, and had not returned in season 
for the meeting, and that the records of the Company 
in his custody had by some inadvertance, been left 
where access to them could not be obtained in his 
absence, and suggested that the meeting be adjourned 
until the returu of the clerk. 

After due cousideration, it was agreed by the anani- 
mous consent of all present, that the absence of the 
Clerk, records and by-laws be waived, and Mr. Joseph 
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F. McCoy was unanimously chosen Clerk pro tem, also 
Inspector of Elections, and he was duly sworn. 

Out of the total of twenty thousand shares of stock 
outstanding of record there were represented at the 
meeting, in person and by proxy, fourteen thousand 
four hundred and eighty two (14,482) shares. 

A resolution was then presented to amend the by- 
laws of the Company so as to reduce the uumber of 
Directors from the then existing required number to 
Five. 

In favor of this resolution there were voted in person 
and by proxy, Ten thousand four hundred and seventy- 
eight shares, being the number held by thirty one 
stockholders of record, voting at the meeting, and there 
were voted against this resolution Four thousand and 
four shares being the number of shares held by twenty 
stockholders of record, voting at the meeting. 

Prior to the passage of this vote, Mr. James L. 
Andem representing by proxies the Four thousand and 
four shares held by the stockholders who voted against 
the resolution, protested against this manner of 
voting. 

He stated that at five minutes past twelve o’clock on 
that day he had called at the office of the Clerk 
of the Company for the purpose of presenting a 
Certificate number, I think, 66 or 67, standing in 
the name of F. L. Holmquist, for 100 shares 
in the stock of the Company, and endorsed in 
blank by said Holmquist, and requesting that in lieu 
of said Certificate, new certificates be issued to per- 
sons named in a memorandum which he had prepared 
to present therewith but that owing to the absence of 
the Clerk, he had failed to present said Certificate and 
make such request. He then presented said Certifi- 
cates, and said memorandum, together with proxies 
from the persons named in said memorandum, and 
demanded that they be recognized as stockholders, and 
that he be allowed to vote on said proxies. 

The memorandum showed as the division Cesired of 
said stock, the proxies were presented to represent 
same except James L. Andem, in the names of: 
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F. L. Holmquist ------- 50 shares 

F. L. Holmquist -.----- as 

James L. Andem-__.___- 1 “ September 28, 1904 
Jick PRRKGRS nnn ccwines . 1 ™ September 28, 1904 
H.. W. AndeMocccescc. 1 “ September 28, 1904 
B. L. Ackerman...-.--. 1 “ September 28, 1904 
H. M. Funston._.....-. 1 “ September 29, 1904 
George S. Evans....... 1 “ ss “« 1904 
Justus W. Smith____.-- LL « s “ 1904 
EK. P. Bolande__....-. -- } * 1904 
Stepben Kelly.......-- i * sf 1904 
Thomas McGrath ..__--- :- ™ - 28, 1904 
J. M: Vincent... 2222+... t. & " 27, 1904 
Edmond Huersted__.... 1 “ 27, 1904 


Mr. Andem struck ont the name of Edmond Huer- 
sted from the memorandum, and affixed the name of 
George W. Heselton, there present, to said memo- 
randum, but left the proxy of Mr. Huersted on file. 

Said proxies were dated on the days set against 
their several names above. I saw no ballet offered by 
Mr. Hazelton. 

Mr. Andem further claimed that at the meeting of 
stockholders only one vote should be allowed to each 
stockholder present in person or by proxy, regardless 
of the number of shares of record standing in the name 
of such person. | 

Upon this question, Mr. Helm, the President and 
Chairman of the meeting, ruled that in accordance 
with the custom at all prior meetings of the Company 
and of its stockholders the votes would be taken allow- 
ing one vote to each share of stock of record repre- 
sented at the meeting by the stockholder of record 
either in person or by proxy and that no other form of 
voting would be recognized or allowed. 

Mr. Helm protested against the recognition of James 
L. Andem, Parker, H. W. Andem, Ackerman, Funston, 
George 8. Evans, Smith, Bolande, Keeley, McGrath, 
Vincent, Huersted and Heselton, above named, at this 
meeting, on the ground that they were not stockhold- 
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ers ten days prior thereto nor on September 12th, 
1904. 

Mr. McCoy, the Clerk and Inspector of Election, 
acting under the advieé of this deponent as counsel of 
the Company, ruled that said persons not being stock- 
holders of record as required by the by-laws of the 
Company and regulations of its meetings, were not en- 
titled to votes in this meeting, and that all stockhold- 
ers votes would be counted im accordance with the 
number of shares of stock of record represented and 
voting in person or by proxy as had been done at all 
previous meetings of the Company. 

Mr. Andem presented a ballot against the resolution 
on which he claimed to vote for thirty-four persons, 
which number included the gentlemen above named, 
and also one other proxy, that of R. G. Hazard, 
which had not been allowed as a stockholder of rec- 
ord and included but twenty persons who were 
stockholders of record. This method of voting 
by person and not by shares was not allowed by the 
Inspector and he announced the vote of Mr. Andem 
as Four thousand and four votes against said resolu- 
tion, that being the number of shares of stock of rec- 
ord in the names of twenty stockholders of record 
from whom Mr. Andem had filed proxies. The re- 
maining twelve proxies filed by Mr. Andem were re- 
jected. The whole number he offered and filed was 
thirty-two. The resolution was declared adopted, and 
the number of Directors having thus been reduced to 
five, the meeting proceeded to the election of a Bourd 
of Directors, 

Mr. Weil nominated as candidates for Directors :— 

John E. Helm, , 
E. N. Foss, ‘ 
Scott Tremain, 

Joseph F. McCoy, 

Jonas Foist. 


and Mr. Andem nominated as candidates 


rectors :— 


for Di- 


Raymond R. Wile 
Research Library 
——_ 





27 


H. 5. Fullerton, 

A. Foster Higgins, 

Brayton Ives, 

James Slater, 

Charles T. Barney, I. J. Mulford, 

H. M. Funston, 8S. B. Hinckley, and 
George 8. Evans. 


F. L. Holmquist, 
James L. Andem, 
S. Quackenbush, 

J. L. Parker, : 


The vote was then taken for director, and it was 
found that Messrs. Helm, Foss, Tremain, McCoy and 
Feist had received the votes of 10,478 shares of stock 
standing in the name of 31 stockholders of record rep- 
resenting. and voting in person and by proxy at the 
meeting. The Mr. Andem has cast one vote or ballot 
marked “ 34 votes.” For Messrs. Fullerton and the 
others named above as nominated by him. The 
inspector countel and _ credited as cast for 
them the number of shares’ standing in the 
name of all the stockholders of record rep- 
resented by proxy by Mr. Andem, being 20 
stockholders of 4,004 shares, and reported that Messrs. 
John E. Helm, E. N. Foss, Lyman Tremain, Joseph F. 
McCoy, and Jonas Feist have received the vote of 
10,478 shares of stock and that Messrs. Fullerton and 
others named above as nominated by Mr. Andem, had 
received the votes of 4,004 shares of ‘stock and there- 
upon the presiding officer declared that Messrs. John 
E. Helm, E. N. Foss, Lyman Tremain, Joseph F. 
McCoy and Jonas Feist, had been duly elected di- 
rectors for the ensuing year by a majority of 6,474 
votes. The meeting then proceeded to elect a Clerk of 
the Corporation and an inspector of election for the 
ensuing year, for each of these officers, Mr. George L. 
Rogers and George W. Heselton were nominees. Upon 
the ballots being counted which had been cast it was 
found that for Loth positions: Mr. George L. Rogers 
had received the votes of 10,478 shares of stock of 
record of thirty-one stockholders of record voting in 
person and by proxy at the meeting and Mr. Andem 
had again cast one ballot marked “34 votes” for Mr. 
Heselton. 
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In accordance with the prior decision, this was re- 
jected as such and the votes of twenty stockholders of 
recor, holding 4,004 shares of stock being all the 
stockholders of record from whom proxies had been 
filed by Mr. Andem. 

The presiding officer then declared that Mr. George 
L. Rogers had been duly elected Clerk of the Company 
and also that he had been duly elected inspector of 
elections for the ensuing year by a majority cf 6,474 
votes. 

There were also votes passed approving minutes or 
record of previous meetings and proceedings of the 
stockholders aud directors. The meeting adjourned 
and in the absence of a quorum of that board, no 
meeting of the board of Directors was held at that 
time. 

Asbury C, STILPHEN. 


State oF MAINE, 2 a 
County of Kennebec, } ~" 


Personally appeared the above named Asbury C. 
Stilphen to me well known, and being duly sworn, 
said, that the foregoing affidavit by*him made and sub- 
scribed is true, before me this 17th day of November 
A. D. 1904. 

W. A. Newcome, 
Justice of the Peace. 


County Clerk’s Certificate annexed to original. 
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Affidavit of George L. Rogers in Behalf 
of Motion. 


SUPREME COURT, 


New Yorks County. 


— 


New EncLanpD PHoNoGRAPH COMPANY, 
Plaintiff, 


AGAINST 


Brayton Ives, ET AL, 
Defendants. 


STaTE oF MAINE, = 
County of Keunebec. 


Georce L. Rogers being duly sworn, deposes and 
says: that he is the clerk and inspector of election of 
New England Phonograph Company duly elected as 
such at the annual meeting of stockholders held at 
Gardiner, Maine on the 3rd day of October, 1904, and 
has duly qualified as such; that on the twelfth day of 
November, 19U4, deponent received by mail in a regis- 
tered letter, the following communication : 
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17 “F. L. Holmquist, H. M. Funston, , 
President. Vice-President. 
James Slater, - James L. Andem, 
Treasurer. Secretary. 


THE New Enaianp PHonocrapH CoMPANY 
Under Authority of the 
North American Phonograph Company 
and the sole Licensee of the 
American Graphophone Company. 
118 | 





Incorporated Under the Laws of Maine 
Capital $2,000,000. 





Principal Office, Gardiner, Maine 





Office of the Secretary, 
No. 140 Nassau Street, 


119 
DIRECTORS DIRECTORS 


Brayton Ives A. Foster Higgins 
Charles T. Barney James Slater 

F. L. Holmquist H. M. Funston 

S. Quackenbush James L. Andem 
L. J. Mulford J. L. Parker 
George S. Evans S. P. Hinckley 
Edmund Huerstel 


New Yorr, November 4, 1904. 


To THE STOCKHOLDERS OF THE New ENGLAND PHONO- 
GRAPH CoMPANY. 


120 


GENTLEMEN :—At the annual meeting of the stock- 
holders of this Company held at Gardiner, Maine, 
October 3, 1904, the gentlemen whose names appear at 
the heading of this letter were duly elected Directors 
of the company for the ensuing year, and at a subse- 
quent meeting of the Directors, the above named were 
chosen its executive ofticers. 

It is the intention of your Board to enforce the con- 
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tracts of this company, and, as a result, it will cause 121 
the stock of the company to appreciate t> a value com- 
mensurate with the valuable franchises it holds and 
for which it paid one hundred thousand dollars in 
eash. 

Any further information you may desire concerning 
the affairs of the company will be cheerfully given 
upon application to the Secretary, and we suggest that 
if offers are made to you to purchase your stock, or 
you are approached in any way concerning your hold- 
ings that you communicate with him so as to be prop- 122 
erly advised before taking any action thereon. 

By order of the Board of Directors. 

JamMEs L. ANDEM, 
Secretary.” 


Also the following letter : 
(Same Title. ] 


New Yors, November 9, 1904. 


GreorGE L. Rocers, Esq., 
Gardiner, Maine. 


123 


Dear Sir :—The newly elected Board of Directors of 
the New England Phonograph Company have organ- 
ized and chosen its executive officers for the ensuing 
year. Iam directed to demand that you immediately 
deliver to George W. Heselton, Esq., the Clerk of the 
Company, at his office, Masonic Block, Gardiner, 
Maine, all the books, papers, records and other prop- 
erty of the company now in your possession as ex- 124 
Clerk, for which he will receipt to you upon their de- 
livery. 

Yours truly, 
JamMES L. ANDEM, 
Secretary.” 


Deponent was one of the original incorporators of 
the New England Phonograph Company aud since the 
23rd of September, 1890 has been the Clerk of the 
company. 


CC "lll. lee 
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This company was organized under the laws of the 
State of Maine on the 2nd day of October, 1888 and 
from that time until the annual meeting held on the 
3rd day of October, 1904, at every stockholders meet- 
ing, without dispute or question, the vote of the stock- 
holders hus been taken and counted one vote for each 
share of stock held by each stockholder in person or 
by proxy presenting the same. 

. Grorce L. Rocers. 


STATE OF MAINE, 
Kennebec County, 


At Gardiner, November 16, A. D. 1904, personally 
appeared the above named George L, Rogers, to me 
well known and made oath that the foregoing state- 
ment by him subscribed is true, before us. 

A. C. STILPHEN, 
(SEAL) Notary Public and Justice of the Peace. 


County Clerk’s certificate attached to original. 
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Affidavit of A. Foster Higgins in Behalf }”” 
of Motion. 


SUPREME COURT, 


New York Counry. 


New EnGianp PHonoGrars CoMPany, 
Plaintiff, 


a 130 
Brayton IVES, ET AL., 
Defendants. | 


City, County anp SraTe or New York: ss: 


A. Foster Hiaains being duly sworn, deposes and 
says: that he has an office at No. 100 Broadway in the 
City of New York; he is a stockholder of the New 
England Phonograph Company, but did not attend the 
annual meeting of the company held at Gardiner, 
Maine, October 3rd, 1904, and did not give to anyone 
a proxy to vote for his stock at that meeting. The 
circular dated November 4th, 1904, on which amongst 
the list of directors appears the name A. Foster 
Higgins has just been shown him by plaintiff's attorney 
who alone has given to deponent any information con- 
cerning these matters. Deponent never consented to 
act as a director of the New England Phonograph 
Company, his name was used as such director without 
the knowledge or permission of deponent; and de- 
ponent declines to act as such director. Deponent 
although a stockholder has not received a copy of the 
circular letter dated November 4th, 1904. 

A. Foster Hiaarns. 


131 


132 


Sworn to before me this 18th 
day of November, 1904. 
Greorce A. KveEs, 
Notary Public, 
New York County. 
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Affidavit of William Pelzer in Behalf of 
Motion. 


SUPREME COURT, 


134 New York County. 
New Eneianp Pronocraru Company, | 
Plaintiff, . 
AGAINST 
135 


Brayton Ives ET AL, 
Defendants. 


STATE oF New York, 
County of New York, 


WituiaM PeEwzer, being duly sworn, deposes and 
says: that he is one of the stockholders of the New 
136 England Phonograph Compuny, the plaintiff herein 
and is now the owner of four thousand eight hundred 
and seventy-six (4876) shares of stock and hold the 
same of record on October drd, 1904, and prior to 
September 12th, 1904; that on the 12th day of No- 
vember, 1904, deponent received through the United 
States mail enclosed in an envelope a letter of which 

the following is a copy: 
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F. L. Holmquist. H. M. Funston, 137 
President. Vice-President. 
James Slater. James L. Andem. ‘ 
- Treasurer. Secretary. 


THe New Enciranp PronoGrarx CoMPANY 
under authority of the 
North American Phonograph Company 
and the sole licensee of the 
American Graphophone Company. 











138 
Incorporated under the laws of Maine 
Capital $2,000,000 
Principal Office, Gardiner, Maine. 
Office of the Secretary 
No. 140 Nassau Street. 
139 
DIREcToRS. _ Drnecrors. 
Brayton Ives | A. Foster Higgins 
Charles T. Barney James Slater 
F. L. Holmquist H. M. Funston 
S. Quackenbush James L, Andem 
L J. Mulford | J. L Parker 
George S. Evans S. P. Hinckley 
Edmund Huerstel | 7 gm 


= 


New Yor, November 4, 1904. 140 


To THE STOCKHOLDERS OF THE NEW ENGLAND PuHono- 
GRAPH COMPANY. 


GENTLEMEN :—At the annual meeting of the stock- 
holders of this Company held at Gardiner, Maine, 
October 3, 1904, the gentlemen whose names appear at 
the heading of this letter were duly elected Directors 
of the company for the ensuing year, and at a subse- 
quent meeting of the directors, the above named were 
chosen its executive oflicers. 
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{t is the intention of your board to enforce the con- 
tracts of this company, and, as a result, it will cause 
the stock of the company to appreciate to a value 
commensurate with the valuable franchises it holds, 
and for which it paid one hundred thousand dollars in 
cash. 

Any further information you may desire concerning 
the affairs of the company will be cheerfully given 
upon application to the Secretary, and we suggest that 
if offers are made to you to purchase your stock, or 
you are approached in any way concerning your hold= 
ings, that you communicate with him so as to be prop- 
erly advised before taking any action thereon. 

By order of the Board of Directors. 

James L ANpeEM, 


Secretary. 
Wim PELzenr. 


. Sworn to before me this ot 


143 





144 








day of November, 1904. 
Grorce A. Kuss, 
Notary Public, 
New York County. 
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rs ‘in Affidavit of Thomas C. Powell in behalf of . 
Motion. 
ning 
riven SUPREME COURT, 
that 
k, or | : 
ai New York Country. 146 
rop- 
se New EncianD PoonoGrapH Company, | 
a Plaintiff, 
AGAINST 
Brayton IVEs ET AL., 
‘ Defendants. | 147 
State or New Yor, sa 
County of New York, = 
Tuomas C. Powett, being duly sworn, deposes and 
says: that he is a stockholder of the New England 
Phonograph Company on and prior to October 3rd, 
1904, being the owner of one hundred and twelve (112) j49 
shares of stock ; that he is one of the original stock- 
holders of the company and was identified with the 
: management of its business as a director from January 
twenty-first, 1889 to October 1892; that on the 
ilth day of November, 1904, he received through the 
United States mail a letter, of which the following is 
& true copy : 
aU 
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149 “F. L. Holmguist. H. M. Funston. 
President. Vice-President. 
James Slater. ~ James L. Andem. 
Treasurer. Secretary. : 


THE New Encianp Paonocrarpa CoMPANY 
under authority of the 
North American Phonograph Company 
and the sole licensee of the 
American Graphuphone Company. 





150 
Incorporated under the Laws of Maine 
Capital $2,000,000 





Principal Office, Gardiner, Maine. 





Office of the Secretary, 
No. 140 Nassau Street. 


151 New York, November 4, 1904. 


DIRECTORS. DIREcTors. 
Brayton Ives A. Foster Higgins 
Charles T. Barney James Slater 
F. L. Holmquist 7 H. M. Funston 
S. Quackenbush James J. Andem 
L. J. Mulford J. L. Parker 
George 8. Evans 8. P. Hinckley — 
Edmund Huerstel. 


152 To THe StockHoLpers oF THE New ENGLanp Puono- 
| GRAPH CoMPANy. 

GENTLEMEN :—-At the annual meeting of the stock- 
holders of this Company held at Gardiner, Maine, Oc- 
tober 3, 1904,"the gentlemen whose names appear at 
the heading of this letter were duly elected Directors 
of the Company for the ensuing year, and at a sub- 
sequent meeting of the Directors, the above named 
were chosen its executive officers. 

It is the intention of your Board to enforce the con- 
tracts of this company, and, as a result, it will cause 
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the stock of the company to appreciate to a value 
commensurate with the valuable franchises it holds 
and for which it paid one hundred thousand dollars 
in cash, 

Any further information you may desire concerning 
the affairs of the company will be cheerfully given 
upon application to the Secretary, aud we suggest that 
if offers are made to you to purchase your stock, or 
you are approached in any way conceruving your hold- 
ings, that you communicate with him so as to be 
properly advised before taking any action thereon. 

By order of the Board of Directors. 

James L. ANDEM, 
Secretary. 


Deponent has been informed that the list of di- 
rectors headed by Mr. John E. Helm, and to whom 
deponent gave hls proxy to vote at the annual meeting 
held October 3, 1904, received 10,478 votes and that 
the list of candidates for directors presented by Mr. 
James L. Andem received 4,004 votes, that deponent 
has also been informed that said Andem demanded at 
said meeting that each stockholder be entitled to one 


vote ouly irrespective of the number of shares held, 
and that the directors should be ballotted for in that 


way ; deponeut knows of his own knowledge that di- 
rectors were never ballotted for in that way at the 
annual mectings of said company and that the vetes 


153 


155 


were always counted according to the number of - 


shares held by each stockholder voting; and that it 


Was always understood that such practice was in ac- 156 


cordance with the by-laws of the company. 
THomas C. PowELL. 


Sworn to before me this 18th 
day of November, 1/04. 


Roxuvs ‘T. CHAFER, 
(SEAL) Notary Public, 
New York County, 
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Affidavit of Joseph F. McCoy in Behalf 
| of Motion. 


SUPREME COURT, 


New York Covunry. 


New ENGLAND PHONOGRAPH COMPANY, 
Plaintiff, 


V8. 


Brayton IVEs ET AL., 
Defendants. | 


‘Crry, Country AND STATE oF New YORK: ss: 


JosEPH F. McCoy being duly sworn, deposes and 
says: That on the 14th day of November, 1904, he 
called upon the defendant, Brayton Ives, at his office, 
49 Wall Street, New York city; deponent showed him 
the circular letter set forth in the affidavit of John E. 
Helm, and asked him about the action taken in choos- 
ing the Board of Directors as shown by the letter 
heading, and called his attention to the list of directors 
which be examined. Deponent asked him if his name 
was on the list with his approval. To this he replied, 
“T have nothing to say one way or the other.” De- 
ponent then asked him if the actions set forth in the 
letter had been taken with his approval; to which he 
made the same reply. 

Deponent then called upon the defendant, Charles 
T. Barney, at 66 Broadway, New York City, and 
showed to him the same letter; whereupon he said 
“That letter meets with my entire approval”. 

Deponent then called upon the defendant, Schuyler 
Quackenbush, at No. 10 Wall Street, and showed 
to him the same letter. Quackenbush informed 
deponent that he was informed by James L. 
Andem that he had been elected .a_ director 
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of the Company at the annual meeting. He said, “I 
was not at the annual meeting. I was not at the meet- 
ing of the Directors named in the cireular letter, and I 
was not present at the organization of that board ; aud 
I know nothing further about it.” He then wanted to 
know why deponent should make these enquiries from 
him; and how deponent knew about these matters. 
Deponent replied that he had attended the annual 
meeting of the stockholders ; andthat the Helm board 
had been elected by some 10,400 votes representing 
thirty-one (31) stockholders and that Mr. Andem had 
voted about 4,000 shares and twenty (20) proxies in 
favor of a ticket presented by him, and that deponent 
did not see how Andem could have made out such no- 
tice after that ; to which Quackenbush said, “I cannot 
see how 4,000 could outvote 10,000.” Ifit could, he 
would like to know how it could be done. Majority of 
shares always counted at stock voting. 

On the same day deponent called upon the defend- 
ant L. J. Mulford, at 11 John Street, New York. De- 
ponent showed to him the same notice whereupon Mr. 
Mulford said that James L. Andem had informed him 
that he (Andem) had canght the Board of Directors 
napping, as a great many of their proxies were illegal 
and that he (Andem) had objected to them because 
they were not witnessed and had no seals attached to 
them. Said Mulford further stated that he was at the 
meeting of the Board of Directors set forth at the 
head of the said circular notice, and that the said cir- 
cular letter had his approval ; for he was in favor of 
any Board that would make his stock of some value, 

On the 15th of November, deponent called upon the 
defendant, F. L. Holmquist, at 84 Worth Street, New 
York City. He stated to deponent, after deponent had 
shown to him the cireular letter, that James L. Andem 
had informed him that Mr. Helm had no copy of the 
by-laws of the Company at the meeting; that the 
laws of Maine provided that a proxy is entitled to 
only one vote unless otherwise stated in the by-laws of 
the Company; that said Andem represented that the 
by-laws of the Company provided that each proxy or 
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person is entitled to only one vote, irrespective of the 
number of shares held by the stockholder; that said 
Andem stated that he had objected to a number of the 
proxies offered by Mr. Helm--enough to give him 
(Andem) a majority of the proxies voted; that the 
grounds of his objections were that many of the prox- 
ies were not sealed and that some of them were not 
witnessed. That said Andem had further stated that 
through Mr. Helm’s voting for only (5) directors in- 
stead of thirteen (13) as provided by the by-laws, the 
directors for whom Mr. Helm had voted were not le- 
gally elected; and that he (Andem) having voted for 
the number called for by the by-laws, namely thirteen 
(13) had elected his board. That Mr. Andem then 
stated to him that he had done nothing without the 
advice of counsel; and that he had procured the best 
counsel to be had in that part of the State. 

Deponent then called said Holmquist’s attention to 
the certificate for one hundred (100) shares of stock 
which said Andem had presented at the office of the 
Clerk of the Company at Gardiner, Maine, for trans- 
fer to the defendant Holmquist and twelve others, and 
he said that he understood that and it was satisfactory 
to him. Said Holmquist said he did not know some 
of the persons to whom these shares were to be trans- 
ferred, but he had given the certificate to Andem for 
that purpose and what Mr. Andem had done with that 
certificate met with his approval. 

JosEePH I’ McCoy 


Sworn to before me this 18th 
day of November, 1904 
GeorcEe A. KvEs 
Notary Public, 
New York Co. 
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: 169 
Certified Copy of By-Laws, New England 
Phonograph Co., Read on Behalf of 
Motion. , 


I, Georce L. Rogers, Clerk of the New England 
Phonograph Company, a corporation duly organized 
under the laws of the State of Maine, and having its 
office at Gardiner in the County of Kennebec in said 
state of Maine, hereby certify that the annexed papers 
are true copies of Sections five and six of Article 170 
Two; and of Section Three of Article Three, and the 
whole of Article Nine of the By-Laws of said New 
England Phonograph Company, and that the same have 
been duly copied from the records of said Company. 

GreorGce L. Rocers, 
Clerk of the New England Phonograph 
Company. 


STATE OF MAINE. 
' gag: 
KENNEBEC COUNTY, 8s. 


Personally appeared the above named George L. 
Rogers, and made oath that the foregoing certificate, 
by him subscribed, is true, before me, November 15th 
A. D. 1904. 

A. C. SYTILPHEN, 
[sEAL.] Notary Public and Justice of the Peace. 


(County Clerk’s Certificate) 
. 172 


Copy From THE ReEcorps oF THE New ENGLAND 
PHONOGRAPH COMPANY. 


BY-LaWS OF THE NEW ENGLAND PHONO- 
GRAPH COMPANY. 


ABTICLE 2. 


‘“Seorion 5. The notice of the special meeting must 
specify the business to be considered at such meeting, 
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and no other business shall be taken up or considered 
at such meeting unless the owners of a majority of 


the entire capital stock are present and unanimously — 


consent thereto. 

“ Section 6. The presence of holders of at least three 
fifths of the outstanding capital stock, either in person, 
or by proxy granted not more than thirty days be- 
fore the meeting named therein, or by attorney, or 
agent, acting under due power of attorney, produced 


, and filed at such meeting, shall be necessary to con- 


174 


176 


176 


stitute a quorum of the stockholders at any meeting, 
except at the annual meeting ”. 


ARTICLE 3. 


“Section 3. Every director must, at the time of his 
election, be a bona fide holder of at least one shure of 
the capital stock of the company, and, when he ceases 
to be such, he shall thereupon cease to be a director.” 


ARTICLE IX. 
Transfer of Stock. 


“Section 1. Transfers of shares shall be made only 
upon the books of the Company by the holder in 
person, or by power of attorney duly executed by him 
and filed with the Secretary, and on the surrender of 
the original certificate or certificates of such shares. 

Secrion 2. On the transfer of any shares, each cer- 
tificate shall be receipted for in the certificate book. 
All certificates exchanged or surrendered to the com- 
pany shall be cancelled by the Secretary and pasted in 
their original place in the certificate book ; and no 
new certificate shall be issued, until the certificate for 
which it is exchanged has thus been cancelled and 
returned to its original place in said book. 

Section 3. Upon the transfer of any shares, the 
Secretary shall furnish to the Clerk of the corporation 
a statement of such transfer to be recorded by the 


~ Clerk ut his office within the State of Maine. 





Raymond R. Wile 
Research Library 





45 


a . 
red Section 4. The stock transfer books may be closed 177 
of a by order of the Board of Directors, not exceeding 
sly © twenty days immediately preceding any meeting of 
. . the stockholders for the purpose of ascertaining the 
ree persons who are entitled to vote at such meetings, and 
on, shall be so closed for the ten days next preceding the 
be-. annual election of Directors ; and for the purpose of 
or the payment of dividends, they may be closed for such 
ced reasonable time as the Board of Directors may 
on- appoint”. 
ug, 178 
Certified Copy of By-Laws of New England 
Phonograph Company, Read in Behalf 
os of Motion. 
of we 
ie STATE OF MAINg, 
ae County of anuetons' 3 
At Gardiner, November 17th, 1904, personally ap- 179 
_ peared George L. Rogers of said Gardiner, to me well 
known, and made oath that he is the Clerk of the New 
England Phouograph Company and that the annexed 
ly copies of by-laws and proceedings of said company 
in are true copies of the same, as they are recorded in 
im the record of each company. In witness whereof he 
of hereunto afiixes his name, 
Grorce L. Rocers, 
y- Clerk of New England Phonograph 
rk: 7 Company. 180° 
n- Subscribed and sworn to this 
wn . 17th day of November, A. 
i D. 1904, before me. 
ea A. ©. STILPEN, 
od. [Seat] Notary Public 
and Justice of the Peace. 
Ka, . County Clerk’s Certificate annexed to original. 
on 
he 
, 6h 
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46 
BY-LAWS OF THE NEW ENGLAND 
PHONOGRAPH COMPANY. 


ARTICLE IT. (Adopted by the Company at its Stock- 
holders meeting Octuber 22, A. D. 1888.) 


STOCKHOLDERS. 


Section I. A regular annual meeting of the stock- 
holders shall be held on the lst Monday of October, at 


1 P. M. in each year at the office of the Company in 


the City of Gardiner, Maine, for the election of Di- 
rectors and for the transaction of any business that 
may be brought before the meeting. 

Section I]. The election of directors at the stock- 
holders meeting shall be managed by one inspector 
who need not be a stockholder. The inspector shall 
be elected by the stockholders at each annual meeting 
to manage the election of the ensuing year. The in- 
spector for the first annual meeting may be chosen by 
vote of the stockholders. The Clerk of the corpora- 
tion shall act as inspector in the absence of the in- 
spector from the meeting, or in case of failure to elect 
an inspector. 

SecTIoN III. Special meetings of the stockholders 
may be called at any time by the board of directors in 
their discretion, the clerk or secretary shall call special 
meetings of the stockholders whenever requested in 
writing to do so by the owners of at least one-third of 
the outstanding capital stock. All meetings of the 
stockholders shall be held in the State of Maine. 

Secrion LY. Special meetings of the stockholders 
shall be called only upon notice served either personally 
upon every stockholder or sent either by the Secretary 
or by the Clerk by mail to the address of such 
stockholder recorded upon the books of the Company, 
which address it shall be the duty of the Secretary to 
take when the stock is first issued and to correct from 
time to time at the request of each stockholder for him- 
self and to furnish to the clerk. Such notice must be 
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‘served or mailed not less than five or more than thirty 185 


days before such meeting, except that by the written con- 
sent of all stockholders, such notice may be shortened 
or entirely waived. 

Secrion V. The notice of the special meeting sunt 
specify the business to be considered at said meeting, 
and no other business shall be taken up or considered 
at such meeting, unless the owners of a majority of 
the entire capital stock are present and unanimously 
consent thereto. 

Secrion VI. The presence of at least three-fifths of 
the outstanding capital stock either in person or by 
proxy, granted not more than thirty days before the 
meeting named therein, or by attorney or agent, acting 
under due power of attorney, produced and filed at 
such meeting shall be necessary to constitute a quorum 
of the stockholders at any meeting except at the annual 
meeting. 


ARTICLE X. 
— By-Laws. 


These by-laws may be rescinded, altered, added to 
or modified, in anv way, by the affirmative vote of a 
majority of the directors at a meeting of the board 
called by notice, specifying that amendments to the by- 
laws will be proposed or by the aflirmative votes of 
all directors at any meeting, but not otherwise.” The 
above are the original by-laws of the company as the 
same appear of record. 


AMENDMENT OF ARTICLE II oF sarp By-Laws. 


At a meeting of the directors held on the 8th day of 
September, 1904, as the same appears of record, the 
following acts were had: 

On motion duly made and seconded, and by the 
affirmative vote of all present, it was 

Resolved that in the opinion of the Board of Direc- 
tors the present number of directors should be reduced 


from nine to five and they advised that the matter be 
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brought before the stockholders at the annual meeting 
and request that such action be taken as will accom- 
plish that end. 

On motion duly made and seconded, aud by the 
affirmative vote of all present, it was 

Resolved that Section I of Article II of the by-laws 
be amended by adding at the end thereof the following: 

“ Atthe annual meeting of the stockholders one 
third of the total number of shares of the capital stock 
issued shall be necessary to constitute a quorum. 

* At all stockholders meetings each stockholder sball 
have one vote for each share of stock registered in his 
name on the books of the corporation. Stockholders 
may be represented by proxies granted not more than 
thirty days before the meeting, which shall be men- 
tioned therein.” 

At the annual meeting of the stockholders held in 
Gardiner on the 3rd day of October, A. D. 1904, as ap- 
pears of the record thereof, it was on motion duly 
made and seconded, and by the affirmative vote of all 
present, it was 

Fesolved that the actions taken, and the resolutions 
passed by the Board of Directors from the day of the 


_ last annual meeting of the stockholders to this date be 


and the same hereby are adopted, ratified and con- 
firmed. 


Certified Copy of Returns of Election of 
Directors and Officers of New England 
Phonograph Co., Read in Behalf of 
Motion. 


STATE OF MAINE. 





OFFICE OF SECRETARY OF STATE. 





I hereby certify, that the paper to which this is 
attached, is a true copy from the records of this office. 
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‘In testimony whereof, I have caused the seal of the 193 
State to be hereunto affixed. Given under my hand at 
Augusta, this 14th day of November, in the year of 
Lord one thousand nine hundred and four and in the 
one hundred and twenty-ninth year of the Independ- 
ence of the United States of America. 

[SEAL] Byron Boyp, 
Secretary of State. 


STATE OF MAINE. 
194 
GARDINER, ME., Oct. 3, 1904. 
To Hon Byron Boyn, Secretary of State, 

In compliance with Section 26, Chapter 47 of the 
Revised Statutes of 1903, the President of the New 
England Phonograph Company makes the following 
return, under oath, of the names of its Directors, Pres- 

_ ident, Treasurer, and Clerk with the residence of each, 
the location of its principal office in the State and the 
amount of its authorized capital stock. 

To be made on or before June Ist of each year. 195 


Names of Directors. _ Residence. 
John E, Helm Newark, N. J. 
Scott Tremain New York, N. Y. 
Eugene N. Foss Boston, Mass. 
Jonas Feist Newark, N. J. 
Joseph F. MeCoy Rahway, N. J. 


Above chosen at the annual meeting holden this day 
for the ensuing year. 3 196 
(Give Street and Number) 
President, John E. Helm, 765 Broad St. Newark, N. J. 
Treasurer, Scott Tremain, 87 Wall St., New York. 

Clerk, George L. Rogers, Gardiner, Me. 

Principal office is located at Number Water 
Street in the City Town of Gardiner in the County of 
Kennebec. (Erase word not used.) 


Authorized Capital Stock...-...-..._._- $2,000,000. 
_ (President or Treasurer) 
(sign here) Joun E. HEM, 
President. 
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197 Kennebec ss. At. Gardiner, October 3d, 1904. 
Then personally appeared John E. Helm, President 


of the New England Phonograph Company and made 


oath to the foregoing certificate, that the same is true. 
Before me, 
A. C. STILPHEN, 


Justice of the Peace. 
(Endorsed on Back) 


Name of Corporation. 
New England Phonograph Company, 
198 Principal Office, Gardiner. 
Secretary of State’s Office, 
Received and filed 
Oct. 4, 1904. 


Certified Copy of Notice of Change in Num- 


ber of Directors of New England Phono- 
199 graph Co. Read in Behalf of Motion. 


STATE OF MAINE. 





OFFICE OF SECRETARY OF STATE. 


I hereby certify, that the paper to which this is 
attached, is a true copy from the records of this office. 
In testimony whereof, I have caused the seal of the 
State to be hereunto affixed. Given under my hand at 
~ Augusta, this fifteenth day of November in the year of 
our Lord one thousand nine hundred and four and in 
the one hundred and twenty-ninth year of the In- 
dependence of the United States of America. 
Byron Boyp, 
[SEAL. | Secretary of State. 





Raymond R. Wile 
Research Library 





©) 











51 


To Tue Honoras_e Byroy Boyp, ; ; 
Secretary of State, of the State of Maine :— 


We hereby certify that The New England Phono- 


graph Company, of Gardiner on said State, finding the 
number of its Directors inconvenient for the trans-' 


action of its business, has this day, by vote represent- 
ing a majority of all its stock issued, reduced the num- 
ber of its directors to five, instead of the number 
hitherto required, in accordance with Section 39 of 
Chapter 47 of the Revised Statutes of Maine, and 
hereby certified as required by Section 45 of said 
Chapter. 

Given under our hands, as President and as Clerk 
pro tem of said Company, this Third day. of October, 
A. D. 1904. 

Joun E. HELM, 
— iy ve President, 
JosEPH F. McCoy, 
Clerk, Pro tem, 


STATE OF MAINE. 





OFFICE OF SECRETARY OF STATE. 


Avausta, Oct. 4, 1904. 
Received and filed this day. 
Attest : 
A. I. Brown 
Deputy Secretary of State. 
Recorded Fol. 4, Page 229. 
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205 Summons, Read in Behalf of Motion. . 
NEW YORK SUPREME COURT, 
— 


. 4 New York Covunry. 


New ENGLAND PHonoGcrarH ComMm- 
PANY, 
Plaintiff, 


206 vs. 


Brayrox Ives, CHartes T. Barney, 
Freperick L. Hotmauist, Scuvy- 
LER QUACKENBUSH, Lewis J. MUL- 
FORD, GEORGE S. Livans, Epmtunp 
HvERSTEL, JAMES SLATER, Hues 
N. Funston, James L. ANDEM, 

s “Joun” L. Parker, “ Samcet ” 

= P. Hincktey, the names “ John ” 

: 907 and “Samnel” being fictitious, 

the real first names of said defend- 
ants being unknown to plaintiff, 
Defendants. 


Summons. 


——_—=|]{—O ey 





ee eee 


To THE ABOVE-NAMED DEFENDANTs : 


You are hereby summoned to answer the complaint 
_ in this action, and to serve a copy of your answer on 
the plaintifi’s attorneys within twenty days after 
208 the service of this summons, exclusive of the day of 
4 service ; and in case of your failure to appear, or an- 
q swer, judgment will be taken against you by default for 
the relief demanded in the complaint. 
Dated November 15th, 1904. 
Purpy, Squire & Rowe, 
Plaintiff's Attorneys, 
q Office and Post-office address, 
oo Oo No. 100 Broadway, 
3 Borough of Manhattan, 
a New York, N. Y. 
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Complaint Read in Behalf of Motion. 
NEW YORK SUPREME COURT, 


New York County. 
New EnGuanp PxHonocrarpH Con- 


PANY, 
Plaintiff, 


ee 


Ve. 


Brayton Ives, CuHartes T. Barney, 
Freperick L. HoLMQvUIsT, ScCHUY- 
LER QUACKENBUSH, Lewis J. MUL- 
rorp, Georce S. Evans, Epmunp ¢ Complaint. 
HveERSTEL, JaMES Sutater, HvuGH 
N. Funsrox, James L. mn P 





“Joun” L. Parker, “ Samvet ” P- 
Hinckiry, the names “John” and | 
“Samuel” being fictitious, the real | 
first names of said defendants 
being unknown to plaintiff, | 
Defendants. 


The plaintiff complaining of the defendants, by 
Purdy, Squire & Rowe, its attorneys, allege for a 
cause of action : 


First: That at all times hereinafter mentioned the 
plaintiff was and stil] is a foreign corporation duly or- 
ganized under the laws of the State of Maine and 
having its principal place of business at Gardiner, 
Maine. 


Seconp: That the number of directors as provided 
in the by-laws duly adopted by the stockholders is 
five. 


TuHirp: That at the annual meeting of the stock- 
holders duly held for the purpose of, electing directors 
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for the ensuing year and transactiug other business 
held at Gardiner, Maine on the 8rd day of October, 
1904, John E. Helm, Eugene N. Foss, Scott Tremain, 
Jonas Feist and Joseph F. McCoy were duly elected 
directors for the ensuing year. 


Fovnta. That thereafter the said Board of Directors 
organized and duly elected the following officers for 
the ensuing year: John E. Helm, president, Scott 
Tremain, treasurer, and Joseph F. McCoy, secretary, 
and Jouas Feist, vice-president. 


Firrn. That since the #rd day of October, 1904, the 
suid directors duly elected and the said officers chosen 
from among their number have been in the exclusive 
and undisturbed possession of the offices, books, 
papers and property of the plaintiff and have without 
dispute transacted all its business. 


Sixtu. That the defendants above named and each 
of them conspiring to injure the plaintiff as the 
plaintiff is informed an believes are wrongfully and 
fraudulently assuming to act as directors of the 
plaintiff and are holding themselves out as such; that 
Frederick L. Holmquist is falsely and wrongfully 
assuming to act as president of the plaintiff; that 
Hugh N. Funston is falsely and wrongfully assuming 
to act as vice-president of the plaintiff; that James 
Slater is falsely and wrongfully assuming to act as 
treasurer of the plaintiff, and James L. Andem is 
falsely and wrongfully assuming to act as secretary of 
the plaintiff. 


SEVENTH. That the said defendants further con- 
spiring with the intent to injure this plaintiff and to 
prevent the plaintiff from carrying on its business 
through its lawfully and duly appointed officers and 
agents have sent a notice (a copy of which marked 
“Exhibit A” hereunto annexed and made a part 
hereof) to stockholders of record setting forth that 
the defendants are the directors and officers of the 
plaintiff. 
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Eicutn: That the above named defendants further 217 


conspiring together are wrongfully endeavoring, with 
the intent to injure and destroy the plaintiff, to obtain 
from the plaintiff and its duly elected officers and 
agents all the books, papers, records, seal and other 
property of the plaintiff which are now in its posses- 
sion and have demanded the same to injure the plaint- 
iff in its business by the false and fraudulent repre- 
sentations aforesaid that they are its directors and 
officers; and to induce stockholders and others to deal 
with them in the behef that they are the directors and 
officers of the plaintiff to its damage. That a copy of 


the defendants demand is annexed hereto and marked 


* Exhibit B”’. 


NintH: Deponent fears that the defendants either 
forcibly or under cover of and in abuse of legal process 
will attempt to take possession of the offices and prop- 
erty of the plaintiff. 


WHEREFORE plaintiff demands judgement against the 
defendants that they and each of them be enjoined 
during the pendency of this action and perpetually 
from assuming to act as the directors and officers of 
the plaintiff and from holding themselves out to any 
person or persons as the directors and officers of the 
plaintiff and assuming to take any action of any sort or 
nature in the name of or behalf of the plaintiff, and 
from maintaiuing an office in the name of the plaintiff, 
issuing letters with the letter head of the plaintiff, 


sending or receiving mail in the name of the plaintiff 220 


and from opeuing letters and mail addressed to the 
plaintiff and that the plaintiff have such other and 
further relief as may be just and equitable together 
with the costs and disbursements of this action. 
Prurpy, Squire & Rowe, 
Attorneys for*Plaintiff, 
Office & P. O. Address, 
106 Broadway, 
Borough of Manhattan, 
| New York, 
Nn, 2. 
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" 221 Srare or New York, ss: 
q County of New York 


Jonx E. Hers being duly sworn deposes and says : 
that he is the President of the New England Phono- 
graph Company the plaintiff above named ; that he has 
read the foregoing complaint and that the same is true 
to the knowledge of deponent, except as to the matters 
therein stated to be alleged upon information and be- 
lief and as to those matters he believes it to be true; 

929 that the reason why this verification is not made by 
the plaintiff is that the plaintiff is a foreign corpora- 
tion ; that deponent is an officer of the same, to wit, 

‘ | its president; that he is familiar with the facts herein 
| alleged ; that the grounds of his belief as to all mat- 
ters not therein stated on his knowledge are as follows : 
An inspection of the records and papers of the plaintiff 
and a personal attendance at its meetings. 

Joun E. Hewm, 


Sworn to before me this 18th 
day of November, 1904. 


GEORGE A. KvgEs, 
Notary Public, 
New York County. 
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a ° : 3 225 
Exhibit A. s 


F. L. Holmquist. H. M. Funston. 
? President. Vice-President. 
James Slater. James L. Andem. 
Treasurer. Secretary. 


THE New EncGitanp PoHoxocrapaH COMPANY 
under authority of the 
North American Phonograph Compauy 296 
4 And the sole licensee of the 
_ American Graphophone Company. 





Incorporated under the laws of Maine 
Capital $2,000,000 


Principal office, Gardiner, Maine. 


eee oe 
ee ye 








Office of the Secretary 
No. 140 Nassau Street. 997 
DIRECTORS Directors. 
Brayton Ives, A. Foster Higgins, 
Charles T. Barney, James Slater, 
F. L. Holmquist, - H.M. Funston, 
S. Quackenbush, | James L. Andem, 
L. J. Mulford, J. L. Parker, 
George S. Evans, S. F. Hinckley, 
Edmund Huerstel, 


New York, November 4, 1904. 


To THE STOCKHOLDERS OF THE NEW ENGLAND PuHono- 
GRAPH COMPANY. 


228 


GENTLEMEN: At the annual meeting of the stock- 
holders of this Company held at Gardiner, Maine, Oc- 
tober 3, 1904, the gentlemen whose names appear at 
the beading of this letter were duly elected directors of 
the company for the eusuing year, and at asnbsequent 
: meeting of the directors, the above named were chosen 
‘ 3 its executive officers. 

a It is the intention ofjyour board to enforce the con- 
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229 tracts of this company, and, as a result, it will cause 
the stock of the company to appreciate to a value com- 
mensurate with the valuable franchises it holds and for 
which it paid one hundred thousand dollars in cash. 

Any further information yon may desire concerning 
the affairs of the company will be cheerfully given upon 
application to the Secretary, and we suggest that if 
offers are made to you to purchase your stock, or you 
are approached in any way concerning your holdings, 
that you communicate with him so as to be properly 

230 advised before taking any action thereon. . 

By order of the Board of Directors. 

James L. ANDEM, 





: Secretary. 
ne | 
Exhibit B. 
[Same heading] 
231 | ; 
" New Yorst, November 4, 1904. 


Joann E. Hem, Esq., 
No. 100 Broadway, New York. 


Dear Sir :—The newly elected board of directors 
of the New England Phonograph Company having or- 
ganized and chosen its executive officers for the ensu- 
‘ing year, I am directed to demand that. you immedi- 
ately deliver to them, at their office, No. 140 Nassau 
Street, New York, all the books, papers, records, | 
282 (seal) and other property of the company now in your i 
possession as ex-President, for which I will receipt to 
4 | you upon their delivery. 
4 Yours truly 
4a JAMES L. ANDEM, 


i Secretary. 
: 
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238 
Affidavit of James L. Andem in Opposition 
to Motion. 


SUPREME COURT OF NEW YORK. 


County oF New YorK. 





New EncGLanD PHONOGRAPH COMPANY, 
Plaintiff, |. 234 
AGAINST 


4 | Brayton Ives Er AL., 
Defendants. | 


STaTE AND Counry oF New YORK, Ss. : 


JamMES L. AnDeEM, being duly sworn, says: I was 
present at the stockholders meeting of the New Eng- 235 
land Phonograph Company, plaintiff herein, at Gar- 
diner, Maine, on October 3, 1904. I was present 
throughout and during the whole time of said meeting. 
7 For many years I was an expert stenographer and I 

: took accurate and full minutes of the proceedings at 
said meeting, a copy of which minutes I annex to this 
affidavit. The annexed copy of said minutes set forth, 
verbatim and truly all proceedings had at said meet- 
ing. No proceedings other than those set forth in the 
annexed copy of said minutes were had at said meet- 236 
ing, and the statements contained in the moving afli- 
davits upon this motion which are inconsistent with 
the proceedings set forth in the annexed copy of 
minutes are incorrect and misleading. The vague} 
statement at the end of the affidavit of A. C. Stilphen 
that “there were also votes passed approving minutes 

. of record of previous meetings and proceedings of the 
; 3 stockholders and directors ” is untrue, without fouanda- 

§ tion, and incorrect. No such vote or votes was passed 
at the meeting referred to by Mr. Stilphen and above 
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mentioned, except approval of minutes of stockholders 
meeting of October 5, 1903. - 

I notice that in the moving papers there is a certifi- 
cate verified by George L. Rogers, but not entitled in 
this or any other suit, to the effect that certain ex- 
tracts from the by-laws of plaintiff are annexed 
to the certificate. The moving pipers nowhere 
set forth in full the by-laws of the company. 
I notice further that inthe moving papers there are 
three sheets purporting to set forth article 2 and ar- 
ticle 10 of by-luws of the New England Phono- 
graph Company, and an amendment of article 2 of said 
by-laws purporting to have been made at a meeting of 
the directors on September 8, 1904, but that said three 
sheets are not annexed to or referred to in any affidavit 
and are not therefore verified. The unverified state- 
ment at the end of said three sheets to the effect that 


on October 3, 1904 at the stockholders meeting it was 


239 


240 


“resolved that the actions taken and the resolutions 
passed by the Board of Directors from the day of the 
last annual meeting of the stockholders to this date be 
and the same hereby are adopted, ratified and con- 
firmed” is absolutely untrue, since no such resolution 
was passed at the said meeting. 

The laws of Maine provide (R.S. ch. 46 § 6) that “ cor- 
porations may determine by their by-laws the manner 
of calling and conducting meetings; the number of 
members that constitute a quorum; the number of 
votes to be given by shareholders; the tenure of the 


several officers; the mode of voting by proxy; and of. 


selling shares for neglect to pay assessments; and may 
enforce such by-laws by penalties not exceeding 320.” 
The directors of a corporation organized under the 
laws of Maine have no power to make by-laws, such 
power resting in the original incorporators or stock- 
holders. Mr. Join S. Parker of the New York Bar, in 
his Summary of the Corporation Laws of Maine, pub- 
lished by the Broun Green Company in 1903, says: 
“The directors have no power to make by-laws in 
Maine; consequently, if the by-laws are not adopted 
at the meeting of associates, they. should be adopted 


—_— 
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at the first meeting of stockholders held after the filing 
of the certificate of organization”. Myr. Parker further 
gays in regard to the rights of stockholders as to 
voting: “It is necessary to provide in the by-laws the 
number of members to constitute a quorum at meetings 
of the stockholders and the number of votes that the 
presence in person or by proxy of the holders of a 
majority of the outstanding shares of stock 
shall constitute a quorum, and that each stockholder 
shall have one vote for each share of stock registered 
in his name-on the books of the corporation. In the 
absence of such provision the common law rule pre- 
vails, and two or more of the stockholders would con- 
stitute a quorum, and each -stockholder would be 
entitled to one vote only, without reference to the 
number of shares held.” Mr. Parker further says with 
reference to the laws of Maine relating to corporations 
that ‘“‘there is no statutory provision limiting the 
right to vote to stockholders registered on the books 
on a certain day prior to the date of meeting.” 

Subsequent to the stockholders’ meeting at Gardi- 
ner, Me., on October 3, 1904, and after my return there- 
from to New York City, I wrote to George W. Hesel- 
ton, a lawyer and notary public of Gardiner, Me., and 
requested him to obtain for me extracts from the by- 
laws and records of the company in the hands of 
George L. Rogers, stated in the moving atiidavits to be 
the clerk of the company. Ou November 16, 1904 Mr. 
Heselton seut to me the following resolution passed at 
a special meeting of the Board of Directors on October 
25, 1904 at 4.30 for the purpose of amending the by- 
laws. The matter as given by Mr. Heselton and as 
copied by him from the records of the company at 
Gardiner, Maine, reads as follows :— 


“ SPECIAL MEETING oF BoarpD or DIReEcronrs. 


October 25, 1904 at 4.30 for the purpose of amend- 
ing the by-laws. Mr. Feist offered resulutions. 

After reciting that it was the custum that each stock- 
holder should have a vote for every share of stock 
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standing in his name on the books of the Company 
and reciting that by-law relating to the shares neces- 
sary to constitute a quorum, and whereas you raise | a 
row at the last election, 

Resolved, that in accordance with Article X of the 
by-laws the following amendment to be inserted at 
close of Sec. 2, Art. 11. 

At all meetings of the stockholders of the Company 
each and every. stockholder shall be entitled to vote 
either in person or by proxy one vote for each and 
every share of the capital stock of this company stand- 
ing in his name ou the books of the company. 

Voted to adopt the amendment.” 

It therefore conclusively appears and it is the fact 
that at the time of the meeting of the stockholders at 
Gardiner, Maine on October 3, 104 the by-laws of the 
New England Phonograph Company contained no pro- 


vision to the effect that each stockholder should be 


entitled to one vote for each share of stock in the com- 
pany held by him, and it must be for this reason that 
# copy of the by-laws in possession of the moving par- 
ties is not annexed to the moving papers upon this 
motion. As a consequence, under the laws of Maine, 
at the election of directors at Gardiner, Maine on 
October 3, 1904, each stockholder was entitled to one 
vote, irrespective of the number of shares in the com- 
pany held by him, and upon that basis the ticket 
headed by Mr. Helm was defeated and the ticket com- 
posed of these defendants and one other was elected. 
Furthermore, as appears from the affidavit of Mr. 
Helm, under the laws of Maine, the vote of the stock- 
holders to reduce the number of directors from 13 to 5 
could not take effect until the filing of the certificate 
with the Secretary of State, which was not done till 
October 4, 1904; so that the number of directors to 
be elected was thirteen and not five, and the only 
ticket containing nominations for the full number of 
thirteen directors was the ticket upon which were 
these defendants, which ticket was elected as afore- 
said. 

Many incorrect statements appear in the moving 
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ise . ; , affidavits. The statement of Joseph F. McCoy that 249 
m- none of the defeudants herein have been officers or 
(Or agents of the plaintiff since the first Monday of Octo- 

‘ ber, 1896 is misleading, since in March, 1901, I was 
ng elected and became a member of the Board of Direc- 
on tors of New England Phonograph Company. 
if. . . In February and March, 1904, on behalf of F. L. : 
ou Holmquist, I wrote to George L. Rogers, clerk of New 
gs, England Phonograph Company at Gardiner, Maine, 
tly requesting him for a copy of the by-laws of the com- 


pany, but was unable to secure a copy. Later but 250 
before the election, Mr. Holmquist visited the treas- 
urer of the company, Mr. Scott Tremain, in this city 
for the same purpose, but was informed that the by- 
laws were at Gardiner, Me. The result was that, not- 
withstanding my efforts, I was unable to secure a copy 
of the by-laws of the company before the election, and 
as appears from the annexed minutes, neither the by- 
laws nor other records of the company were present 
at the meeting of the stockholders for the election of 
directors on October 3, 1904. Since the election I 951 
have requested permission to see the by-laws of the 
company at the office of the company, 100 Broadway, 
New York, from Mr. Jolin E. Helm, Mr. Joseph F. 
McCoy and from Messrs. Purdy and Rowe, counsel of 


ors 
Se the company, but have been met only with evasions, 
u- and have been unable to inspect the by-laws or any 


i. other record of the company, iucluding the list of 
stockholders, for which I asked. 


1s In February, 1901, the New England Phonograph 
wis Co. had its office in the City of New York, at 933 Park 252 
in Row Building, Nos. 13-21 Park Row. Mr. Lemuel E. 


Evans as secretary was in charge of the office of the 
company, and I was constantly at the office of the 
company, in daily attendance, by reason of my close 
connection at that time with the New England Phono- 
graph Co. and with the New York Phonograph Co., 
which shared the said office with the New England 
: Phonograph Co. The New England Phonograph Co. 

continued to occupy its said office in the said Park 

Row Building for about a year, and all the business of 


Raymond R. Wile 
Research Library 





253 


254 


64 


the company was done at the said office during the 
said year, the office at Gardiner, Me., being an office 
merely for the purpose of complying with the require- 
ments of the Maine statutes, but not forthe transaction 
of other business of the company. After leaving the 
office in the Park Row Building in February, or March, 
1902, the New England Phonograph Co. moved its office 
to 52 Broadway, New York City, and there continued 
to carry on the business of the company, and Lemuel 
E. Evans, as president of the company, in December, 
1902, from 52 Broadway, was very active in establish- 
ing a license system, whereby dealers in phonographs 
should pay to the New England Phonograph Co. royal- 
ties in consideration of licenses to deal in phonographs 
and supplies under the contract and patent rights of 
the company I have in my possession a copy of tke 
record in the suit of New England Phonograph Com- 
pany v. The Dawson Co. brought by this plaintiff in 
the United States Circuit Court for the District of 
Rhode Island, in which Howard W. Hayes, counsel for 


255 New England Phonograph Co., stated upon the basis 


256 


of an affidavit made by Lemuel E. Evans, then presi- 
dent of the company, that the complainant, New Eng- 
land Phonograph Co., “as it had aright to do, has 
established a system of licenses instead of selling the 
patented device. This appears in Mr. Evans’ affi- 
davit”. Mr. Evans’ affidavit was verified February 21, 
1903. The offices of the company continued at 52 
Broadway, New York City, where the business of the 
company continued to be transacted to my knowledge 
to September, 1903, and 1 believe until May 1, 1904, 
when, as stated by Mr. Helm in his moving affidavit 
“the offices of the company in the State of New York 
since May 1, 1904 have been at 100 Broadway, New 
York City.” And as Mr. Helm further states “ the 
business of the company is duly transacted there”. It 
thus appears that for over three years the New Eng- 
land Phonograph Co. has had its principal office for 
the transaction of its business, except organization 


_Tequirements under the Maine statutes, within the 


City, County and State of New York, and that during 
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the said three years, the New England Phonograph 
Company has transacted its business at its said office 
in the City, County and State of New York. I further 
find in the said affidavit of said Evans, verified 
February 21, 1903, that “on October 22, 1902, the 
(New England Phonograph) company formally re- 
sumed active business, and on January 15, 1903 
so notified the Secretary of State of Maine. 
As the only office which the company had for the 
doing of active business was in the City, County and 
State of New York, the active resumption of business 
referred to by Mr. Evans must have been done in the 
State of New York. 

After the election at Gardiner, Me. the board of 
thirteen directors, of which Iam one, duly organized, 
and a certificate of their election was duly filed with 
the Secretary of State of Maine. The demands made 
for the delivery of the books, records and other prop- 
erty of the company, and the notices sent to the stock- 
holders were made and sent in order to follow up what 
we considered to be the legal result of the election of 
October 3, 1904, and to- enable proper application to 
be made at a later date, if necessary and advisable, to 
some court of competent jurisdiction for such judicial 
action and direction as would ensure to New England 
Phonograph Co. aud its stockholders their legal rights. 
Iam aware of no mail addressed to New England 
Phonograph Co. which has miscarried or been deliv- 
ered to any person for whom it was not intended. 
The fears expressed in the moving papers that an 
unseemly struggle will take place to obtain possession 
from the lawful officers of the plaintiff of its books and 
assets are ubsolutely without foundation, and no 
foundation whatever is set forth in the moving papers. 
The moving papers, on the contrary, show that a delib- 
erate and intentional attempt has been made by the 
moving affiants. to deprive the stockholders of New 
England Phonograph Co. of their rights as stock- 
holders, to suppress the books and records of the com- 


pany, and to keep control of the company within their 


own hands. 
In November, 1900 I entered into a contract with 
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4 261 the New England Phonograph Co. for the prosecution ¥ 
§ of its rights against Thomas A. Edison, the Edison 
Phonograph Company, the Edison Phonograph 

Works, the National Phonograph Company, The - 


American Graphophone Company, the Columbia 

Phonograph Company aud others. At the same 

time I entered into a similar contract with the New 

York Phonograph Co. and with other state phonograph 

: companies throughout the United States. The New 
England Phonograph Co., like the other phonograph 

262 companies, had purchased from the North American 

Phonograph Co., a corporation organized by Thomas 

A. Edison and his companies, the sole and exclusive 

right to deal within their respective territories in 

| phonographs and phonograph supplies made under the 
‘ P vatents of Thomas A. Edison. Mr. Edison received 
a $500,000 in cash, and other valuable consideration for 
the transfer of his patent rights to the North American 
Phonograph Company. Subsequently he became 
president of North American Phonograph Company 
263 and during his presidency that company was by him 
“forced into the hands of a receiver, and the assets of 
the company, including its riglits to all of his phono- 
graph patents, were purchased by Mr. Edison at a 
receivers sale in February, 1896. Thereupon, Mr. 
Edisou organized the National Phonograph Company, 

and he, Mr. Edison, and his manufacturing company, 

the Edison Phonograph Works and the National 
Phonograph Company and the Edison Phonograph 
Company invaded the territory of the New England 
264 Phonograph Company and of the other state phouo- 
graph companies, and carried on and still carry on the 
business in phonographs and supplies in defiance of 

the contract rights and privileges which the local or 
state companies had purchased from the North Ameri- 

can Phonograph Co. Upon the making of my con- 
tracts with the New England Phonograph Co. and the 

: New York Phonograph Co., two suits were filed 
9 against Thoias A. Edison, the Edison Phonograph 
7 Works, the Edison Phonograph Company and the 
National Phonograph Company for injunction, dam- 

ages and profits, upon the grounds aforesaid, one suit 
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being on behalf of the New England Phonograph Com- 
pany in the Cirenit Court of the United States for the 
District of New Jersey, and the other suit being on 
behalf of the New York Phonograph Co. in the Circuit 
Court of the United States for the Southern District 
of New York. The two suits were vigorously prose- 
cuted, and the suit brought on behalf of the New York 
Phonograph Co., after the overruling of the demurrer 
and the plea interposed by the defendants, came on 
for final hearing in June, 1904, and is now under 
consideration by Judge Hazet who heard the cause at 
final hearing. In the New England Phonograph Co. 
suit, the demurrer was overruled and a plea was inter- 
posed. Lemuel E. Evans, who had been associated 
with me in the bringing of these suits, sold out to the 
Edison interests, aud put into their possession infor- 
mation concerning the stockholders und records of 
New England Phonograph Co. and New York Phono- 
graph Co. This enabled the Edison interests to cir- 
cularize the stockholders of the two companies, to bid 
for stock in the two companies, and to endeavor 
through the purchase of stock, to control the election 
of the Board of Directors and the officers of thecompany. 
They succeeded in the year 1902 in obtaining control of 
New England Phonograph Co., and without the knowl- 
edge or consent of myself or of the counsel of the New 
England Phonograph Co., representing the company 
and me in the case, they stipulated with Howard W. 
Hayes, general counsel for Thomas A. Edison, and 
solicitor for the defendants in the case, that the snit 
should be dismissed. The stipulation on behalf of 
the New England Phonograph Company was made by 
L. E. Evans as president. The discontinuance of this 
suit was effected in January, 1903, and the efforts of 
Mr. Edison and those acting in his interest, including 
these aftiants, have since been to keep control of New 
England Phonograph Company, for the purpose of 
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preventing the prosecution of any suit on behalf of © 


that company to enforce its rights under his phono- 
graph patents. This means that the property and 
franchises-of the company, for which $100,000 in cash, 
and a large amount, $200,000, of its capital stock was 
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269 paid, are to be destroyed, and it is the effort of myself 
and of my associates to protect and to enforce the 
rights and property of the company, ‘The same 
efforts were made in multitudinous proceedings ’ 
brought by Mr. Edison and his associates in the 
ease of the New York Phonograph Company, but not- 
withstanding the vigor with which those efforts 
were made, they were unsuccessful, and a decision 
in favor of the New York Phonograph Company 
by Judge Hazexi will mean that the New 
270 England Phonograph Company and the other state 
| phonograph companies pussess the same rights under 
> the Edison Phonograph patents that the New York 
Phonograph Company possesses. Hence, the court 
7 will see that this motion is but a step in the effort to 
“4 . destroy the property of the stockholders of the New 
c - England Phonograph Co. All that Mr. Edison and 
his associates have doue since they obtained control of 
the New England Phonograph Company has been to 
use that company as a catspaw in attacks which Mr. 
271 Edison has made against his rival company, the Ameri- 
can Graphophone Company, but even that litigation 
was conducted in such manner as to obtain from the 
courts rulings which would defeat the claims of the 
New England and New York phonograph companies 
against Mr. Edison and his companies under the Edi- 
son patents. 
On November 12, 1902 Joseph F. McCoy wrote to 
Mr. James Molinari of Far Rockaway, L. I. stating 
that “they are about closing up the New England 
272 Phonograph Company, and buying up the stock at ten 
cents ashare. They have more than one-half of the 
stock in now, and are taking all that there is out at the 
above price.’’ 
James L. ANDEM. 
Subscribed and sworn to be- 
fore me this 29th day of 
November, 1904. ( 
T. P. Dattoy, 


a Notary Public, 
3 [Notary’s Seal. ] Kings Co., 
: Certiticate filed in N. Y. Co. 
: 
a ; 
a Raymond R. Wile 
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Report of the Proceedings at the Stock- 
holders’ Meeting of the New England 
Phonograph Company, at Gardiner, 
Maine, October 3, 1904, Readin Opposi- 
tion to Motion. 


Report of the Proceedings at the annual meeting of 
stockholders of the New England Phonograph Com- 
pany, held at the office of the Company in the Bank 
Building, Gardiner, Maine, Monday, October - 3, 1904, 
at 1 o’clock P. M. 

Present, the following stockholders: John E. Helm, 
Joseph F. McCoy, James L. Andem, George W. Hesel- 
ton; also Mr. Weil representing the one share of stock 
held by Allen C. Rowe. Mr. A. C. Stilphin, Attorney 
“at Law, was also present as advisory counsel to 
President Helm; Mr. Heselton acting in iy same 
capacity for Mr. Andem. 

Mr. John KE. Helm, President of the Company called 
the meeting to order, and said: I wish to state that the 
meeting culled to-day is the annual meetiug of the New 
England Phonograph Cumpany held in compliance with 
the by-laws of the Company and its charter. It is neces- 
sary to appoint a clerk pro tem,as Mr. George L. 
Rogers, the clerk of the Company, elected at the last 
meeting, is absent in Indiana. Have you any objec- 
tion Mr. Andem ? 

Mr. AnpDEm : I do not see how we can proceed with 
the meeting unless the clerk is present and produces 
the books of the Company which are iu his custody. I 
am advised that the records of the Company, that is to 
say the Minutes of meetings of stockholders and a 
book showing the true and complete list of all scock- 
holders, their residences and the amount of stock 
held by each must be kept at the clerk's office, and 
that these books are required to be kept open at 
all reasonable hours for the inspection of persons 
interested, who may take copies and Minutes there- 
from of such parts as concern their interest. I, there- 
fore, make the demand that these bocks shall now be 
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277 produced so that we may conduct this meeting of 
stockholders according to the mavner provided for by 
| the by-laws and the laws of Maine. 
oe Mr. Hetm : I will state that it has so happened (as ‘ 
the unexpected always happens when you come to the 
question of meeting opposition) that something is miss- | 
ing. Mr. George L. Rogers, the clerk of the company, 
went away and he wrote me a letter stating that in his 
: absence the clerk of the bank here, and Mr. Stilpbin 
would have all the papers and matters in charge. But 
278 it seems that Mr. Rogers left without giving instrue- 
tions to carry out his promise to send the papers, by- 
laws, Minutes and everything else pertaining to the 
clerk’s charge to Mr. Stilphin ; he neglected to do so. 
We have made a thorough search in the bank and tried 
to get into his house but could not and cannot find any 
Gg | papers bere. | 
3 Mr. STivpHin : Three or four weeks ago Mr. Rogers 
| | told me he would be obliged to be absent and that he 
| would get all the books and papers of the Company 
279 and deliver them to me so that they could be accessi- 
ble during his absence. But he did not do so; I pre- 
sume he forgot it. I have examined his private drawer 
here in the bank, and I have been to his house and 
found it closed and none of the papers of the Company 
| are in the drawer. 
5: ) - Mr. Anpem : I have no objection to the selection of 
| a temporary clerk, or clerk pro tem, in order to facili- 
tate the business of the meeting. But it seems to me 
absolutely necessary that we should have the books of 
°280 the Company in order to ascertain what rules of pro- 
cedure we are to be quided by. 
Mr. Strcpain: You must have a clerk ; otherwise you 
have no authority to proceed or even to take an 
. adjournment. 
: Mr. ANDEM: Then I move that in the absence of 
a Mr. George L. Rogers, clerk of the Company, Mr. 
- Joseph F. McCoy be elected clerk pro tem. 
“«_ Mr. WEIL: I second the motion. 
The motion was agreed to and Mr. McCoy was 
sworn to faithfully perform the duties of clerk pro tem, 
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Mr. Andem called for the reading of the notice sent 281- 
out to stockholders notifying them of the time and 


place of the annual meeting and the time of the open- 
ing and closing of the stock transfer books of the 
Company. 

The clerk pro tem, Mr. McCoy, read the notice as 
follows :— 


New ENGLAND PHoNoGRAPH COMPANY 


Office of the Secretary 
100 Broadway, New York, N. Y. 


John E. Helm, President, 
Scott Tremain, Sec'y & Treas. 
James W. Purdy, Jr., Counsel. 


7. New York, N. Y., September 8, 1904. 


To THE STOCKHOLDERS OF THE NEW ENGLAND PHONo- 
GRAPH COMPANY: 


You are hereby notified that the annual meeting of 
the stockholders of the New England Phonograph 
Company, will be held at the office of the Company at 
Gardiner, Maine, on Monday, October 8rd, 1904, at 
one oclock in the afternoon, for the election of 


‘directors and the transaction of such other business as 


may come before the meeting. 

The stock transfer books of the Company will be 
closed at twelve o'clock noon, September 12th, 1904, 
and remain closed until twelve o'clock noon, October 
3rd, 1904. 

Enclosed please find a proxy, which kindly sign and 
return to me at your earliest convenience, 

Respectfully yours, 
JOHN EK. HELM, 
President. 


Mr. Andem: I desire to state that pursuant to the 
notice which has just been read by which the stock 
transfer books of the Company were re-opened for the 
transfer of stuck at twelve o'clock noon to-day, I came 


282 


283 


234 





Raymond R. Wile 
Research Library 











285 


286 


287 


288 


72 


r 


here to this bank in company with Mr. George W. 
Heselton, and we informed Mr. H. L. Webster in this 
room, which he said had been heretofore used as the 
office of the Company, that I desired to transfer one 
hundred shares of stock now standing in the name of 
F. L. Holmquist, and represented by certificate No, 67 
to the parties whose names are given on a memoran- 
dum attached. He said that Mr. Rogers, the clerk of 
the Company was abseut, that the books of the Com- 
pany were not accessible and that no one representing 
the Company was present to respond to my request. 
It was my purpose to have this stock transferred so 
that the parties whose names appear on the memoran- 
dum could be registered on the books of the Company 
as stockholders and be able to exercise their rights at 
this meeting, either in person or by proxy. I shall 
vote their stock on all questions arising calling fora 
vote of stockholders on the ground that being bona jide 
stockholders of the Company they cannot be deprived 
of their right to vote by reason of the failure or re- 
fusal of the officers of the Company to register them. 
I desire also to call attention to the fact that there is 
no statutory provision under the laws of Maine limit- 
ing the right to vote to stockholders registered on the 


‘books on a certain day prior to the date of the meeting. 


Mr. Het: This stock as it stands now in its pres- 
ent shape is not legally entitled to transfer. In the 
first place, the meeting is now in session; there is no 
date when the transfer was made; it is uot 
assigned or transferred to any party and was 
never presented to the proper officer for 
transfer; the clerk is not the proper officer. 
The transfer agents of the Company are Messrs, Wins- 
low, Lanier & Co. of New York City, to whom it should 
have been pr-sented. 

Mr. ANDEM: I beg leave to correct that statement; 
Messrs. Winslow, Lanier & Co. are not the transfer 
agents of the New England Phonograph Co. 

Mr. Heim: How do you know that ? 

Mr. AnDEM: Mr. Upham who has charge, as I un- 
derstand, of the trausfer business of Messrs. Winslow, 
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Lanier & Co. informed me last week when [ called at 289 


their office that they were no longer the transfer agents 
of the New England Phonograph Company, and he 
could not tell me who were the present transfer agents 
of the Company, or if they had any. Ido not ask 
that the actual certificates of stock shall be issued at 
this time, but only that the clerk should enter the 
names of the parties on the books of the Company so 
that they would show “a true and complete list of 
stockholders, their residences and the amount of stock 
held by each.” This I have aright to demand. Par- 
ties having their names registered on the boo s of the 
Company are entitled to all the rights of stockholders, 
though the actual certificates of stock due them lave 
not been issued, as I understand the law. 

Mr. Heim: I claim that the stock has to be first 
registered by the transfer agents of the Company be- 
fore it can have voting power. 

Mr. ANDEM: I enter an objection to the ruling of the 
Chairman. As before stated I shall vote this stock 
upon all questions which may arise at this meeting. I 
move that we proceed with the regular business of the 
meeting and I call for the reading of the Minutes of 
the last stockholders meeting. 

Mr. Hetm: The original Minutes on the books of the 
Company are not here, but 1 have a copy of them 
which I will ask the clerk pro fem. to read. 

' Mr. McCoy, the clerk pro tem., read the copy 
referred to showing that 

The annual meeting of the stockholders of the 
New England Phonograph Company was held at 
Gardiner, Maine, on the Sth day of October, 1903. 
The President being absent the meeting was called to 
order by the clerk and John E. Helm, a director, who 
was duly chosen President pro tem. The report of 
the President and the Treasurer were presented and 
being read and approved were ordered placed on file. 
The following resoiution was presented and un- 
animously adopted: That the actions taken and 
resolutions passed by the Board of Directors from 
the date of the last annual meeting of stockholders 
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to this date be and are hereby adopted, ratified and 
confirmed. Mr. George L. Rogers, Inspector of 


Election, chosen at the last annual meeting called for 


a ballot for officers of the corporation for the ensuing 
year. On the vote for directors the whole number of 
votes cast was 9,051, all of which were given for 
John E. Helm, Lemuel E. Evans, William Markgraf, 
Scott Tremain, Joseph F. McCoy, Frederick C. Fischer, 
Bleecker Van Wagenen, E. N. Foss anlGeorge L. Rogers, 
who were declared duly elected directors. George L. 
Rogers was duly elected clerk of the Corporation and 
inspector, and was duly sworn as clerk by A. C. 
Stilphin, Justice of the Peace. The meeting then on 
motion adjourned without day. Subsequent to the 
foregoing action of the stockholders, Mr. Rogers filed 
and forwarded to the President aud Directors of the 
New England Phonograph Company his declination of 
the office of Director to which he had been elected. 
Mr. WEIL moved that the Minutes be approved as 
read, which was seconded by Mr. McCoy and it was so 


ordered, Mr. Audem noting an objection thereto by the | 


stockholders whose proxies he held. 

Mr. HELM stated that he had received a letter from 
Mr. Rogers, the clerk of the Company, in answer to 
one he had written to him on the question of his being 
present at this time and asked the clerk pro Jem to 
read it. : 

The letter is dated Mishawaka, Indiana, September 
21st, 1904, and is addressed to John IE. Helm. It ac- 
knowledges the receipt of Mr. Helm’s letter, states that 
he had made inquiry in regard to the meeting and 
found it was not necessary for him to be there, as a 
clerk pro fem was all that was necessary for the legality 
of the meeting; that the annual meeting had been 
postponed several times; that if preferred the meeting 
could be postponed until the first Monday of Novem- 
ber, when he would be home; the meeting is to be 
held in the bank as before, and he had arranged with 
the assistant cashier of the Bank to do what he could 
to assist; that Mr. Stilphin also promised to aid, and 
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that he, Mr. Rogers, had made all the necessary ar- 
rangements for the meeting, etc. 

Mr. Andem ealled for the annual report of the Presi- 
dent. m- {ye 

Mr. Hewtm: I will state that I had the annual re- 
port prepared, but this morning in getting out at an 
earlier hour than usual at Portland I left it with some 
papers I intend to use to-morrow in Portland. In fact 
I neglected to bring all the other papers with the ex- 
ception of the proxies, the certified list of stockholders 
and the Treasurer's report. I can give you a summary 
however, of the President's report. 

Mr. ANDEM: I wish you would do so. 

Mr. Heim then made a brief statement, giving a 
summary of the President's report. 

Mr. Anpem: I would like to inquire what has become 
of the suit brought by the New England Phonograph 
Company against the National Phonograph Company in 
the State of New Jersey where the demurrer of the de- 

fendant, the National Phonograph Company, was over- 
ruled by Judge Grayat Wilmington, Delaware, or 
what progress is being made in pressing that case ? 

Mr. Hetm: The report in regard to that ease is on 
file with the clerk as well as copies of both the action 
of the Board of Directors and the action of the special 
meeting of stockholeers regarding the case; those are 
also with the clerk. The Minutes which are of record 
will speak for themselves. I do not want to make any 
_ statement ‘about the case which I could not make 
clearly so that it eould be understood without any need 
for discussion. 

Mr. Anpem: I would hke to know what the amount 
of the note was which you say the Company was com- 
pelled to negotiate and to borrow in order to carry on 
a litigation referred to, last year. 

Mr. Heim: The Treasurer's report will show that. 
The total amount is $5,088.61. 

Mr. AnpeEm: To whom is the note payable? 

Mr. Heim: The report of the Treasurer will show. 

Mr. AnpeEm: Is there an annual report from the 
Secretary ? . 
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Mr. Heim: The Secretary made no report. 

Mr. Anpem: I call for the report of the Treasurer. 

The Treasurer's report was submitted, but not read 
and on motion was placed on file with the clerk pro 
tem. 

Mr. Annem: I call for the annual report of the 
clerk. 

Mr. Heim: There is no such report made. 

Mea. ANDEM: [ move that we proceed to the election 
ofja chairman of this meeting of stockholders, 

Mr. McCoy: I move that Mr. Joho E. Helm be ap- 
pointed Chairman of the mevting. 

Mr. Heselton nominated Mr. Andem for Chairman 
of the meeting. 

Mr. Stilphin of Counsel stated that the by-laws pro- 
vided that the President of the Company should act as 
chairman at the meeting of stockholders. 

Mr. AnDEM: If that is the case, then I withdraw my 
motion. 

Mr. Heim: [ cannot recognize Mr. Heselton as a 
stockholder ; I can only recognize him as counsel for 
Mr. Andem. I now call for the proxies which have 
been given, to be filed with the clerk to show that we 
have a quorum to bo busiuess at this meeting. 

Mr. Srivpuin: I understand that the by-laws pro- 
vide for the filing of the proxies with the clerk. 

Mr. Helm produced proxies from the following 
named stockholders which he filed with the clerk pro 
fem: 

- Henrv Bull, 10 shares, 

J. B. Branch, 20 shares, 

E. H. Davies, 10 shares, 

Arvilla A. Evans, Admx. 532 shares, 

E. N. Foss, 25 shares, 

Jonas Feist, 5 shares, 

Est. of John N. Hazard, 50 shares, 

Est. of E. M. Horsford, 300 shares, 

Edwin A. Kenyon, 10 shares, 

J. L. Martin, 96 shares, 

George Pomfrey, 1 share, 

Richard Powell, 5 shares, 


Raymond R. Wile 
Research Library 


vee = 


| 


77 


Geo. L. Rogers, 8 shares, 305 
S. B. Stearns, 5 shares, 

A. L. Taylor, 40 shares, 

Sophia C. Witherbee, 25 shares, 

Charles A. Brackett, 10 shares, 

Franklin Brooks, 5 shares, 

Otto M. Eidlitz, 10 shares, 

E. V. W. Francis, 50 shares, 

Fred C. Fischer, 43 shares, 

R. G. Hazard, 20 shares, 

Est. of R. Hazard, 20 shares, 306 
Wm. S. Logue, 5 shares, 

L. J. Mulford, 15 shares, 

Wm. Pelzer, 4,876 shares, 

Thomas C, Powell, 115 shares, 

Est. of Jos. Plummer, 30 shares, 

Allen C. Rowe, 1 share, 

Scott Tremain, 5 shares, 

Z. J. Williams, 10 shares, 

Total 31 proxies, representing 6,357 shares. 

Mr. Andem produced proxies from the following 307 


named stockholilers which were also filed with the 
clerk pro tem : 


W. L. Bull, 100 shares, 

F. L. Holmquist, 87 shares, 

L. J. Mulford, 15 shares, 
James Slater, 66 shares, 


’ B. BR. Seaman, 750 shares, 


F. Van Lennep, 140 shares, 

E. M. Rhoderick, 1,000 shares, 
James Molinari, 100 shares, 308 
H. 8. Fullerton, 2U0 shares, 
Est. of R. Hazard, 20 shares, 
J. Li. Skillin, 140 shares, 

H. W. Andem, 1 share, 

H. M. Funston, 1 share, 
George S. Evans, 1 share, 

E. P. Bolande, 1 share, 
Thomas McGrath, 1 share, 
George W. Heselton, | share, 
H. C. 8. Buckham, 50 shares, 
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Brayton Ives, 1,161 shares, 

S. Quackenbush, 100 shares, 

Est. of A. N. Sampson, 75 shares, 

Edw. Sweet & Co., 500 shares, of 

J. F. Chamberlin, 100 shares, 

Tower, Giddings & Co., 110 shares, 

Parkinson & Burr, 112 shares, 

George B. Post, 20 shares, 

R. G. Hazard, 20 shares, 

J. L. Parker, | share, 

B. L. Ackermann, 1 share, 

Edmond Huerstel, 1 share, 

Justus W. Smith, 1 share, 

Stephen Kelley, 1 share, 

J. M. Vincent, 1 share, 

Lotal 33 prowies, representing 4,872 shares. 

Mr. McCoy offered the following resolution : 

Whereas, Tt appears that the number of directors of 
this Company is inconvenient for the transaction of 
its business; therefore Resolved that the by-laws re- 
lating to the number of directors necessary to carry 
on the business of the Company be amended; and be 
it further Resolved that the number of directors to 
represent the stockholders of the New England Phono- 
graph Company be reduced from eight to five di- 
rectors. 

Mr. ANDEM: The present number of directors of the 
Company is thirteen. If it is proposed to reduce the 
number to five, the resolution should specify that fact 
and it shoula provide for the reduction of the number 
from thirteen to five. ; 

Mr. Heim: I feel quite sure that at a previous 
meeting of the stockholders the number of directors 
was reduced from thirteen to eight or nine, and that 
that is the present number composing the Board. 

Mr. ANDEM: Ido not deny that such action may 
have been taken at some previous meeting of the 
stockhollers. But sucha change in the number of 
directors can only be made by a vote representing a 
majority of the stock issued and it is necessary that 
a certificate to that effect should be filed in the office 
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- 


of Secretary of State within ten days thereafter. That 313 


does not seem to have been done. 

Mr. Srinpsin: I am aware of that requirement. 

Mr. Hetm: What evidence have you, Mr. Andem, 
that that was not done ? ; 

Mr. AnpEmM: I have a letter from Byron Boyd, Sec- 
retary of State, dated March 14, 1904, stating that the 
change of directors from 11 to 13 was made on May 
27, 1889, and that no change has been recorded in his 
office since that time regarding the number of directors 
of the New England Phonograph Company. 

Mr. Heim: Very well then, I will ask Mr. MeCoy 
to change the wording of the resolution so that it will 
read that the number of directors be reduced from 
thirteen to five. 

The resolution as amended was seconded by Mr. 
Weil, who asked for a vote upon its adoption. 

Mr. ANDEM: In regard to the vote about to be 


' given on the pending resolution I desire to make this 


statement. We have not here the by-laws and other 
books and papers of the New England Phonograph 
Company owing to the unfortunate absence of the 
clerk. ButI find that under the laws of Maine it is 
necessary to provide in the by-laws the number of 
members to constitute a quorum at meetings of the 
stockholders; also what number of votes that the 
presence in person or by proxy of the holders of a 
majority of the outstanding shares of stock shall con- 
stitute a quorum; also that each stockholder shall 
have one vote for each share of stock registered in his 
name on the books of the Corporation. In the 
absence of such provisions in the by-laws, the 
common law rule prevails, and two or more stock- 
holders will constitute a quorum and each stock- 
holder will be entitled to one vote only, without 
reference to the number of shares held by him. 
That share holders may be represented by proxy 
provided the proxies are granted not more than thirty 
days before the meeting, which is mentioned by date. 
I also tind that there is no statutory provision limiting 
the right to vote to stockholders registered on tle 
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books on a certain day prior to the date of meeting. 
In view o' these facts I ask the ruling of the Chair- 
man on these points before we proceed with the 
voting. 

Mr. HEtm: I cannot rule upon them in an authori- 
tative way as we have no copy of the by-laws to refer 
to. But I know this much; that it has been the cus- 
tom at former elections to allow one vote for every 
share of stock represented in person or by proxy, and 
I shall so rule. 

Mr. AnpEM: I will then enter my protest against 
such a rule in the absence of the by-laws to affirm or 
disprove the statement of the Chairman. I also state 
as my belief that the by-laws are silent upon that sub- 
ject, and therefore I contend that each stockholder 
present and each proxy presented (when it is in proper 
form) will be entitled to one vote only, irrespective of 
the number of shares of stock represented, and J de- 
mand that the votes be received and counted as I claim 
they should be —that is to say one vote for each stock- 
holder present in person or by proxy. 

Mr. Hetm: I refuse the demand and deny the right. 

Mr. AnpdeEM: Before the vote is taken, I enter my 
objection to the following proxies being voted on the 
ground that they are not in proper form, are defective 
for the reasons stated, and consequently cannot be re- 
ceived and allowed to participate in the voting : 

Arvilla A. Evans, Admx., 532 shares ; no papers filed 
showing appointment of administratrix. 

Estate of Jos. Plummer, 30 shares, no papers tiled 
showing appointment of Executor, proxy bas no seal, 
and signature is not witnessed. 

Fstate of R. Hazard, 20 shares; no papers filed 
showing appointment of Executor. 

Estate of J. N. Hazard, 50 shares; no papers filed 
showing appointment of Executor. 

Estate of E. M. Horsford, 300 shares; no papers 
filed showing appointment of executor. 

R.G. Hazard, by Attorney, 20 shares; no letters 
shown of appoiutment of Attorney. 
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S. B. Stearns, 5 shares; no witness to signature and 321 
no seal. 

Henry Bull, 10 shares; no seal to proxy. 

C. A. Brackett, 10 shares ; no seal to proxy. 

Franklin Brooks, 5 shares ; no seal to proxy. 

E. V. W. Francis, 50 shares; no seal to proxy. 

E. N. Foss, 25 shares; no seal to proxy. 

Fred C. Fischer, 48 shares ; no seal to proxy. 

Jonas Feist, 5 shares ; no seal to proxy. 

Wm. 8. Loene, 5 shares ; no sea! to proxy. 

L. J. Mulford, 15 shares; proxy produced by Mr. 322 
Andem of later date, which supersedes this. 

J. L. Martin, 96 shares ; no seal to proxy. 

George Pomfrey, 1 share; no seal to proxy. 

Wm. Pelzer, 4,876 shares ; no seal to proxy. 

Thomas C. Powell, 115 shares ; no seal to proxy. 

Richard Powell, 5 shares; no seal to proxy. 

George L. Rogers, 8 shares ; no seal to proxy. 

Scott Tremain, 5 shares ; no seal to proxy. 

_A. L. Taylor, 40 shares ; no seal to proxy. 

Z. J. Williams, 10 shares ; no seal to proxy. 323 

Sophia C. Witherbee, 25 shares; no seal to proxy. 

Total : 26 proxies, representing 6,306 shares objected 
to as defective. 

Mr. Heim: I object also on the same ground to the 
proxy of the Estate of R. Hazard, 20 shares, no papers 
being presented to prove the appointment of the Ex- 
ecutor, and I also object to the proxy of R. G. Hazard, 
20 shares, as not a stockholder of record, the record 
showing it shou'd be “ R. G. Hazard, second.” I also 
object to the following twelve proxies on the ground 324 
that they are not stockholders of record; namely: 

J. L. Parker, 1 share, 

AH. W. Andem, 1 share, 

H. M. Funston, 1 share, 

George S. Evans, 1 share, 

E. P. Bolande, 1 share, 

Thomas MeGrath, 1 share, 

George W. Heselton, 1 share, 

B. L. Ackermann, 1 share, 

Edmond Huerstel, 1 share, 
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Justus W. Smith, 1 share, 

Stephen Kelley, 1 share, 

J. M. Vincent, 1 share. 

Total: 14 proxies, representing 52 shares objected to. 

The votes having been counted by the Inspector, 
Mr. McCoy, the Chairman declared that 10,772 votes 
(6,597 proxies, and 4,175 present) had been cast in 
favor of the adoption of the resolution, and 4,046 
votes (4,045 proxies and lin person) had been cast 
against its adoption and he declared the resolution 
adopted. 

Mr. AnpEm: I protest against the ruling and de- 
cision on the following grounds: that the Chairman 
has not announced the vote correctly, as a count of the 
31 proxies presented by Mr. Helm shows 6,357 shares 
represented, subject to objection entered against 26 
proxies, representing 6,306 shares, besides 4,175 shares 
present in person; and 4,872 shares, represented by 33 
proxies filed by Mr. Andem, subject to objection en- 
tered against 14 proxies representing 52 shares. [ 
also protest against the ruling and decision of the 
Chairman upon the points heretofore presented and 
demand that he announce the resolution defeated by a 
vote of twenty-one stockholders, represting 4,820 
shares, against the resolution, to a vote of seven stock- 
holders, representing 4,226 shares in favor of it. 

The Chairman refused to so declare, and Mr. Andem 
entered his protest against the decision of the Chair- 
man, against claiming that the resolution was defeated 
by a vote of twenty-one against it to seven in its 
favor, or 4,820 shares against 4,226 shares, not count- 
ing the proxies thrown out by either side upon ob- 
jections made as to irregularities in form. 

Mr. Heim: The next business in order is the nomi- 
nation and election of Directors to serve for the en- 
sulng yea’. 

Mr. Weil nominated the following stockholders to 
serve as directors for the ensuing year: John E&. 
Helm, Joseph F. McCoy, Scott Tremain, Jonas Feist, 
and E. N. Foss—five. 

Mr. Ande.n nominated the following stockholders to 
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-gerve as directors for the ensuing year: H.S. Fuller- 


ton, Brayton Ives, Charles T. Barney, F. M. Holm- 
quist, S. Quackenbush, L: J. Mulford, A. Foster Hig- 


gins, James Slater, H. M. Funston, James L. Andem, 


J. L. Parker, S. P. Hinckley and George 8S. Evans— 
thirteen. : 

Mr. Heim: You have heard the names of the gentle- 
men nominted on the opposing tickets to serve as di- 
rectors during the ensuing year. The Inspector will 
receive the votes and announce the result. 

After counting the ballots the Inspector announced 
that 10,772 votes had been cast for John FE. Helm, 
Joseph F. McCoy, Scott Tremain, Jonas Feist and E. 
N. Foss and 4,004 votes had been east for H. S. Fuller- 
ton, Brayton Ives, Charles T. Barney, F. M. Holm- 
quist, S. Quackenbush, L. J. Mulford, A. Foster Hig- 
gins, James Slater, H. M. Funston, James L. Andem, 
J. L. Parker, S. P. Hinckley and George 8. Evans. 

Mr. Anpem: I have cast thirty-five votes, repre- 
senting thirty-five stockholders for the names I have 
presented for Directors for the ensuing year, and I 
protest against the vote just announced, which is based 
upon the number of shares held, instead of the num- 
ber of stockholders present, or represented by proxy. 
The vote should be annonneed as thirty-five votes in 
favor of the ticket nominated by me (subject to the 
objection of Mr. Helm to fourteen proxies) as against 
thirty-three votes in favor of the ticket nominated by 
Mr. Weil (subject to the objections I have heretofore 
made against twenty-six proxies ou the ground of 


irregularities in form). 


Mr. Heim ; Upon the vote as announced, I declare 
Messrs. Helm, McCoy, Tremain, Feist and Foss elected 
Directors of the Company for the ensuing year. 

Mr. Anpem: I ask the Chairman to declare that 
Messrs. Fullerton, Ives, Barney, Holmquist, Quacken- 
bush, Mulford, Higgins, Slater, Funston, Andem, 
Parker, Hinckley and Evans have been elected Direct- 
ors for the ensuing year by a vote of thirty-five stock- 
holders against thirty-three stockholders, subject to 
the objections heretofore made, my unchallenged 
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proxies representing 4,820 shares to 4,225 shares rep- 
resented by Mr. Helm. 

Mr. Helm, the Chairman, refused to so declare. 

Mr. McCoy nominated George L. Rogers for c'erk of 
the Company for the ensuing year. 

Mr. Andem nominated George W. Heselton for clerk 
of the Company for the ensuing year. 

The votes having been counted it was announced by 
the Chairman, Mr. Helm, that George L. Rogers was 
elected clerk of the Company for the ensuing year by 
a vote of 10,772 shares against 4,004 shares in favor of 


-George W. Heselton. 


Mr. Anpem: I cast thirty-five votes representing 
thirty-five stockholders in favor of Mr. Heselton as 
clerk to thirty-three votes representing thirty-three 
stockholders for Mr. Rogers, subject to the objections 
heretofore made for informalities. I protest against 
the vote just announced, which is based upon the num- 
ber of shares held, instead of the number of stock- 
holders present or represented by proxy. Should the 
by-laws, however, when produced, defeat my conten- 
tion I still claim the election of the Board and the 
Clerk nominated by me, by a vote of 21 unchallenged 


proxies representing 4,520 shares of stock voted by 


me, to a vote of seven unchallenged proxies and the 
vote present representing 4,226 shares, cast by Mr. 
Helm for the Board and clerk nominated by him. 

The Chairman, Mr. Helm, refused to so declare and 
again declared Mr. Rogers elected as clerk. 

The Chairman, Mr. Helm, then at four o'clock P. 
M. declared -the annual meeting of the stockholders of 
the New England Phonograph Company adjourned 
without day. 
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8337 
Letter of Frank White, Read in Opposition 


to Motion. 


Counselor to the Secretary of State 


On Corporation Matiers 
From 1885 to 1899. 
., § New York 4664 John 
Sane t itaee 1445 Chapel 
FrRanK WHITE 333 
Counselor at Law, 
Albany Trust Co. Building, Albany, N. Y. 
New York Office: 32 Liberty Street. 
Thursday, Friday, and Saturday. 


Author of 
White on Corporations 
White’s Manual for business 
Corporations, ete. 





Specialties ane 
Corporation and Tax Law. 


ALBANY, N. Y. November 21, 1904. 


JamMeES L. AnpDEm, Esq., 


140 Nassau Street, New York City. 


Dear Sir: In compliance with your request by tele- 
gram received today, [send yon herewith the certificate 
of the Secretary of State showing that the New Eng- 
land Phonograph Company has not complied with the 340 
laws of this State relative to foreign corporations. My 
charge is $10. which includes the official fees of the 
Secretary of State and other disbursements. 

. Yours truly, 
(Sed.) Frank WHITE. 
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Certificate of me Queues of State of 


New_York of No Tax on New England 
Phonograph Co., Read in Opposition 
to Motion. 


StaTe oF New York, ~ 
Comptroller's Office.  ~" 


- ALBANY November 29th, 1904. 


This is to certify that I have examined the books of 
this office and that there has been no tax upon Section 
181, Chapter 908, Laws of 1896, by the New England 
Phonograph Company. 

_ In witness whereof I have hereunto set my 

SEAL __ hand and affixed my official seal on 

the day and year first above written. 
CHarLes EB. HERMAN, 
Second Dep. Comptroller. 


Certificate of Secretary of State of New 
York of No Designation by New Eng- 
land Phonograph Co. of Person to 
Receive Process, Read in Opposition to 
Motion. 


STATE OF NEW YORK. 


OFFICE OF THE SECRETARY OF STATE. 


ALBANY, November 21st, 1904 


I hereby certify that I have made diligent examina- 
tion in this office for a statement under Section 16 of 
the General Corporation Law and the designation by 
the New England Phonograph Company of a person 
upon whom summons may be served in this State, 
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pursuant to Section 432 of the Code of Civil Proced- 345 


ure and (the custody of such designation, if any such 
there be, legally belonging to me,) and that npon such 
examination no such statement or designation by said 
corporation on file in this office. 

Witness my hand and the seal of office of the Secre- 
tary of State at the City of Albany, the day and year 


first above written. 
Horace TENNANT, 


(SEAL. ] Second Deputy, Secretary of State. 


Memorandum of Decision. 


By Scorrt, J. 

New England Phonograph Co. v. Ives—It is by no 
means clear that the plaintiff can maintain this action 
at all in our courts, or, if if can do so, that it will be 
successful. Iam quite clear, howeyer, that an injune- 
tion pendente lite should not issue (Washington Light- 
ing Co. y. Dimmick, 41 App. Div., 596). Motion de- 
nied, with $10 costs. 


Waiver of Certification. 


It is hereby stipulated, that the papers as hereinbe- 
fore printed, consist of true and correct copies of the 
notice of appeal, the order appealed from and all the’ 
original papers upon which tie court below acted in: 
making the order appealed from, and the whole: 


thereof, now on file in the office of the Clerk of New 
York County. 

Certification thereof, in pursuance of Sections 1353 
and 3301 of the Code of Civil Procedure, is hereby 
waived, 

Dated, 

Purpy, Squire & Rowe, 
Attorneys for Appellant, 
Louris Hicks, 
Attorney for Respondents. 
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At aSpecial Term,Part II,of the Sup- 










reme Court of New York,held at the County 
| Court House,in the Cify of New York,on the 
oy aes of December, I904 
Present; | 
HO 


CHARLES H, T 


RUAK Justice. 



























| Plaintiff, 


Order for security 


against 
for costs. 


| 
|BRAYTON IVES ET AL. 





Defendants 


| It appearing from the annexed affidavit of Louis 
Hicks, verified Dece § ,1904,that plaintiff is a foreign cor- 


Now,upon motion of Louis Hicks,attorney for said defe 
dants,it is = 
ORDERED that plaintiff,within twenty days from the 
lservice of a copy of this order upon its attorneys,shall eith~ 
ler pay into this court the sum of $250.00, to be applied to 
the payment of the costs,if any,awarded against it in this ac- 


‘tion, or, at its election,file with the clerk of this court an 


‘undertaking to the defendants by one or more sureties to the 


| | 
effect that they will pay upon demand to the defendants all 





costs Which may be awarded to them in the action,not exceeding 
$250.00,and shall serve within the time aforesaid a written 
‘notice of such payment or filing upon said attorney for defend- 


ants aforesaid, and 
THAT all proceedings of the plaintiff herein are and ase 





shall be stayed,except to review or vacate this order,until 
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THAT the time of said defendants and of each of ther 
to answer or demur or to make such motion with respect to the [ro 
complaint herein as they may be advised,is extended until twenty 
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\NEW ENGLAND PHONOGRAH COMPANY 


‘Plaintiff, 
| | against. 5) " a. a 


| Brayton Ives, Charles T. Rarney, «| Les 
| Frederick L. Holmquist, Schuyler 

Quakenbush, Louis J. Mulford, | 
| George S. Evans, Edmund Huerstel, 
| James Slater, Hugh M. Funsten, 
James L. Andem "John" I. Parker, 
"Samude" P. Hinckley, the names 
"John" and "Samuel" being fic- 
titious, the real first names of 
| said defendants being unknown to 
plaintiff, : 
Defendants. 
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Siva and Bounty of New York, SS: - | | ' 
| DA ane | LOUIS HICKS, Keine duly isworn 
says that he 4s attorney for the defendants, above named here-| 
Yin except the defendants Tyee "and Barney, and has been re- 


f 


tained by said defendsnts for whom he is attorney to defend 
this action: that this action was begun on or about the 19th 







ie day of November, 1904 by New England Phonograph Company, 
2 d plaintiff atove ‘named. That the time of the defendants and 
eng of each of them for whom devonnnt is attorney herein to servel — 
oe | | | an answer or demurrer to the complaint herein will not expire 
gh tie till December 9, 1904 or subsequent there to; that deponent 
pe ee | of the i aoe day December 1904 duly appeared herein on 
pie behalf of the defendan's abovenamed for whom he is attorney 
ete | | by servine notice of appearance on their behalf on the 
+ ay inet 
Sie ee | attorneys for plaintiff herein. Tt. is allered in the com- 
Sa Fol |S | plaint herein and it is the fact that the New England 
eee | Phonograph Company, plaintiff herein is now and was at the 
oa | time of commeneement of this action a foreifn corporation, 






| , 
| orranized and exigting under the laws of the State o 






f Maine 





Di fe AE allie AE) Me Or eden enions lb RHE wel AS Le lag | rh 


iat 
Vs ap 


"Raymond R. Wile 
Research Library 


> 


TS 
L 
ai te 
in i 
ete 
a : 
a 
ee a 
eo 
Fea ie 
a 
=) 
# 
an 
¢ 
se. 
a 
i" J 
¥ 
nl 
a | 
» ry 
& 
: 
es 
i-<>% 
I F 
+ 
F 





i oT 
es ae 
’  - 


Fol 4 


Fol 6 


" 
SAS eee 
Ut cay MY 


be oa, 
roa 


© | 












and having its principal places of business at Gardiner, 





Maines This action is brought to enjoin defendantsperpetual lj 
from assuming to act as the directors and officers of the 
plaintiff’ and from holding themselves out as such, and from 
assuming to take any action in the name of plaintiff, 

Aipon the alleged fround that at annual meeting of the Stock 
Holders of plaintiff held Oct. 5, 1904, five certain persons 
other than the defendants herein, duly elected directors of 
plaintiff for the ensuing year, and that the defendants wronp- | 
fully claiming to have been elected directors of plaintiff at . 
said meeting have wrongfully held thonssives out as such and | 
assumed to act as such on hehalf of plaintiff. From the 
statement of the case in the seticn nade: to deponent by the Ff 
defendants for whom deponent appears as attorney, deponent ke 
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verily believes that defendants and each of them have a fooc 
and substantial defent& upon the merits to the cause of actidn 


setforth in the complaint herein. No answer of demurrer or |_ 
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pleading of any kind has been served by deponent or by the 
defendants or any of them for whom deponent is attorney here 
in, and no extension of time to ansvWer or demur has been 
eranted by stipulation or order herein, and this application 
for this order is made solely for the purpose of requiring 
plont@(within the proper time to file security for costs and 


to secure to the defendants a reasonable time thereafter 





within which to plead or otherwise move herein; that no 


previous applicaticn has been made for the foregoing order 
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such securities shall be furnished. 


Subsecribed and sworn to hefore Evers OC 
me, this $4 day of December, 


1904. ao va) 


Notary Public, Kinrs Co. Bete 
Cert. Filed New York Go. 
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